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Opinion for the Court filed PER CURIAM.”

Concurring opinion filed by Senior Circuit Judge
WiLLIAMS

PeEr CuriAaM: In 1977, Congress amended the Clean Air Act
(“CAA” or “the Act”) to strengthen the safeguards that protect
the nation's ar qudity. Among other things, these amendments
directed that mgor Stationary sources undertaking modifications
must obtain preconstruction permits, as must mgor new Sources,
through a process known as “New Source Review” (*NSR”).
According to a preexising definition referenced in the 1977
amendments, a source undertakes a modification when “any
physical change . . . or change in the method of operation . . .
which increases the amount of any air pollutant emitted by such
sourceg’ occurs. 42 U.S.C. § 7411(a)(4) (2000). The
Environmental Protection Agency (“EPA”) has interpreted this
rather terse definition in numerous rules, including ones issued
in 1980, 1992, and most recently in 2002.

* Judge Rogers wrote Parts |11, V-VII, and IX. Judge Tatel wrote
Parts| and IV. Senior Judge Williams wrote Parts |1 and VIII.
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Industry, government, and environmenta petitioners now
chdlenge this 2002 rule, which departs sharply from prior rules
in severa dgnificant respects.  Roughly spesking, industry
petitioners argue that the 2002 rule interprets “modification” too
broadly, while government and environmentd petitioners argue
that the rule's interpretation is too narrow. Industry petitioners
have aso revived previoudy stayed chalenges to EPA’s earlier
rules.

Today, we regject chdlenges to substantia portions of the
2002 rule  Spedficdly, we find the following dements
permissble interpretations of the CAA and not otherwise
arbitrary and capricious. the use of past emissons and projected
future actua emissons, rather than potentid emissons, in
measlring emissons increases; the use of a ten-year |ookback
period in sdecting the two-year basdine period for measuring
past actual emissons, the use of a five-year lookback period in
cetain circumstances, the abandonment of a provision
authorizing states to use source-specific dlowable emissons in
measuring basdine emissons, the excluson of increases due to
unrdated demand growth from the measurement of projected
future actud emissons and the Pantwide Applicability
Limitations (“PAL”) program. We daso find meritless certain
procedural challenges related to lack of notice.

We conclude, however, that two aspects of the 2002 rule
rest on impemissble interpretations of the Act and a third is
arbitrary and capricious. Specificadly, EPA ered in
promulgating the Clean Unit gpplicability test, which measures
emissons increases by looking to whether “emissions
limitations’ have changed. Congress directed the agency to
measure emissons increases in teems of changes in actud
emissons EPA dso ered in exempting from NSR certain
Pollution Control Projects (“PCPs’) that decrease emissions of
some pollutants but cause collaterd increases of others. The
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gtatute authorizes no such exception. EPA acted arbitrarily and
cgpricioudy in determining that sources making changes need
not keep records of ther emissons if they see no reasonable
posshility that these changes condtitute modifications for NSR
purposes. The agency failed to provide a reasoned explanation
for how, absent such records, it can ensure compliance with
NSR.

FHndly, industry chalenges to passages in the preambles of
the 2002 and 1992 rules, as wdl as government chalenges to the
implementation of the 2002 rule, are unripe for review.

I. Background

The 1977 CAA amendments define “modification” by
reference to a statutory provison added in 1970. Seeking to
understand what the 1977 Congress meant by modification—the
centra issue in this case—we thus begin with the 1970 CAA
amendments and their implementing regulaions

Congress passed the 1970 amendments “to protect and
enhance the qudity of the Nation's ar resources so as to
promote the public hedth and wefare and the productive
capacity of its population.” 42 U.S.C. § 7401(b). The
amendments set out a two-step process for achieving this god:
EPA firg develops “Nationd Ambient Air Quality Standards’
(“NAAQS’) for various pollutants, and states then create and
implement plans, known as “State Implementaion Plans’
(“SIPs"), to ensure thar ar meets these standards. See id. 88
7409-7410.

The amendments aso required new or modified sources to
conform to emissons limits known as “New Source
Performance Standards’ (“NSPS’), set by EPA. Seeid. § 7411.
Because “[tlhe Act contemplated” that these criteria would be
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“more stringent than those needed to meet . . . NAAQS/
Alabama Power Co. v. Costle, 636 F.2d 323, 346 (D.C. Cir.
1979), the meaning of “modified sources’ took on particular
gonificance if an exiding source made a “modification,” it
needed to conform its change to NSPS, whereas an unmodified
source only needed to meet whatever lesser requirements (if
any) the SIP imposed for attaining NAAQS. Congress provided
the following definition for “modification”:

any physca change in, or change in the method of
operation of, a dationary source which increases the
amount of any ar pollutant emitted by such source or which
results in the emisson of any ar pollutant not previoudy
emitted.

42 U.S.C. § 7411(a)(4). This definition requires both a
change—whether physica or operationd—and a resulting
increase in emissions of a pollutant.

EPA’s 1975 NSPS regulation, like its earlier 1971
regulation, eaborated upon this statutory definition, doing SO in
provisions whose meaning the parties debate today. One part of
the 1975 regulation provided that “‘[m]odification’ means any
physica change in, or change in the method of operation of, an
exiging fadlity which increases the amount of any air pollutant
(to which a standard applies) emitted into the aimosphere by that
fadility.” 40 Fed. Reg. 58,416, 58,418 (Dec. 16, 1975); see also
36 Fed. Reg. 24,876, 24,877 (Dec. 23, 1971). Usng somewhat
different terms, another part of the 1975 regulation stated that
“any physica or operationa change to an exigting facility which
results in an increase in the emission rate to the atmosphere of
any pollutant to which a standard applies shal be consdered a
modification within the meaning . . . of the Act,” with
“[emisson rate . . . expressed as kghr of any pollutant
discharged into the atmosphere.” 40 Fed. Reg. at 58,419. Yet
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neither the 1975 regulation nor its preamble explained why EPA
found it necessary to offer these two separate glosses on
“modification.”

Adding to the confuson, EPA put forth yet another
definition of “modification” in a 1974 regulaion implementing
what became known as the regulatory “Prevention of Sgnificant
Deterioration” (“PSD”) program. Seeking to prevent
backdiding in regions whose ar quality met NAAQS, this
program required new sources and sources undertaking
modifications to obtain preconstruction permits. See Alabama
Power, 636 F.2d a 346-49 (describing the regulatory PSD
program). The regulation defined “modification” in a manner
that closdy tracked—but didn't precisdy mirro—the NSPS
regulatory definition, Sating that “[tjhe phrases ‘modification’
or ‘modified source mean any physica change in, or change in
the method of operation of, a dationary source which increases
the emisson rate of any pollutant for which a national standard
has been promulgated.” 39 Fed. Reg. 42,510, 42,514 (Dec. 5,
1974). The regulation’s preamble further provided that the term
“modified source” was meat “to be consgent with the
definition used in [NSPS].” Id. at 42,513.

Both the NSPS and PSD reguldions liged certain
exceptions to what conditutes a “modification,” though once
agan the precise content of the regulations varied. The 1974
PSD and the 1971 NSPS regulations provided that:

(1) Routine maintenance, repair, and replacement shdl not
be consdered a physicd change, and (2) The fdlowing
ghdl not be considered a change in the method of operation:
(1) An incresse in the production rate, if such increase does
not exceed the operating design capacity of the source; (ii)
An increase in the hours of operation; (i) Use of an
dternative fue or raw materid [under certain conditions).
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Id. a 42,514; accord 36 Fed. Reg. at 24,877. The 1975 NSPS
regulation not only phrased its exceptions differently, but aso
added a few additional ones:

The following shdl not, by themsdves, be consdered
modifications under this part: (1) Mantenance, repair, and
replacement which the Adminigrator determines to be
routine . . . ; (2) An increase in production rate of an
exiding fadlity, if that increase can be accomplished
without a capital expenditure on the dationary source
containing that fadlity; (3) an increase in the hours of
operation; (4) Use of an dternative fue or raw materia
[under certain conditiong] . . . ; (5) The addition or use of
any system whose primary function is the reduction of air
pollutants . . . ; (6) The relocation or change in ownership
of an exiding fadlity.

40 Fed. Reg. at 58,419-20.

In its various permutations, this regulatory framework had
not been long in place when, in 1977, Congress amended the
CAA yet agan. These amendments drew upon, expanded, and
superceded the regulatory PSD program. In particular, the
amendments strengthened the Act by (1) expressly creating a
precongtruction review process for new or modified maor
sources located in “nonattainment” areas (i.e., areas which faled
to meet NAAQS), see generally 42 U.S.C. 88 7501-7515; and
(2) expresdy providing a pardle preconstruction review process
in PSD aress (i.e., areas which met NAAQS or where there was
insUffident information to evaluate whether NAAQS were met),
see generally id. 88 7470-7492. The parties refer to the first as
“Nonattainment New Source Review” (“NNSR”), to the second
as “Prevention of Sgnificant Deterioration” (“PSD”), and to
both collectively as “New Source Review” (“NSR”). We shdl
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do the same.

Under the amendments, sources seeking NNSR permits
mus meet dricter requirements than sources seeking PSD
permits. Most notably, for NNSR permits, sources must achieve
the “lowest achievable emisson rate’ (“LAER”) for new or
modified units, whereas sources seeking PSD permits need only
use the less demanding “best avalable control technology”
(“BACT”). At a minimum, LAER and BACT are as redrictive
as NSPS. Id. 8 7479(3) (“In no event shal application of
[BACT] result in emissons of any pollutants which will exceed
the emissons dlowed by any gpplicable standard established
pursuant to” NSPS); accord id. § 7501(3) (for LAER). In
certain circumstances, however, BACT and LAER can be more
stringent than NSPS. See id. § 7479. Moreover, to obtain
NNSR permits, sources must arrange for emissons reductions
at other sources such that the modifications produce no increase
in overal regiond emissons. Id. § 7503. Sources must dso
demondirate that any other sources owned by the same company
comply with CAA requirements. 1d. To obtain PSD permits,
sources must undergo ambient air quality analyses to show that
they will nether violae NAAQS increments nor adversely
affect ar qudity in national parks or other areas that EPA has
designated as needing paticulally high-qudity air. 1d. § 7475.

Congress meant NSR to apply to both new and modified
sources. Due to a technical defect, however, Congress initialy
achieved this goa only in the NNSR portion of the amendments,
which defined modification by reference to the NSPS definition:
“The terms ‘modifications and ‘modified mean the same as the
term ‘modification’ as used in section 7411(a)(4) of this title”
Id. 8 7501(4). By contrast, the PSD portion of the amendments
gpplied initidly to new sources only. Congress corrected this in
a technicd amendment passed severa months later, which
goplied the PSD program to sources that were to undergo
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modifications “as defined in section 7411(a) of this title” Pub.
L. No. 95-190, § 14(a)(54), 91 Stat. 1393, 1402 (1977) (codified
at 42 U.S.C. § 7479(2)(C)). Asthe legidative history explains,
this “technicd and conforming” amendment “[ijmplements
conference agreement to cover ‘modification’ . . . [in]
conform[ance with] usage in other parts of the Act.” 123 CoNG.
Rec. 36,250, 36,253 (Nov. 1, 1977).

In aum, the 1977 amendments carved out a Sgnificant
difference between exiding sources on the one hand and new or
modified sources on the other. The former faced no NSR
obligations—in the common phrase, they were “grandfathered”
—while the latter were subject to drict standards.  Limiting
NSR to new or modified sources was one method of
accomplishing the amendments goa of “a proper balance
between environmenta controls and economic growth,” id. at
27,076 (Aug. 4, 1977) (statement of Rep. Waxman) (quoted in
ChevronU.SA,, Inc.v. Natural Res. Def. Council, 467 U.S. 837,
852 n.25 (1984)).

EPA promulgated an NSR regulation in 1978. (Although
a this time and later ones, EPA issued multiple sets of
regulations—those gpplying to PSD in states without approved
SIPs, those applying to NNSR in states without approved SIPs,
those applying to PSD in states with approved SIPs, and those
applying to NNSR in states with approved SIPs—these sets are
auffidently amilar that for simplicity we typicaly reference the
firg of these as a shorthand for them al.) The 1978 regulation
defined a mgor “modification” as a “physcd change, change in
the method of operation of, or addition to a Stationary source
which increases the potential emisson rate of any air pollutant
regulated under the act.” 43 Fed. Reg. 26,380, 26,403-04 (June
19, 1978). The phrase “potential emission rate,” though new to
EPA regulations relating to “modification,” went unchalenged
during ensuing litigation over other aspects of the 1978
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regulation. That litigation culminated in this drcuit's Alabama
Power Co. v. Costle decison, issued initidly as a brief opinion,
606 F.2d 1068 (D.C. Cir. 1979), that was superceded six months
later by a much longer one, 636 F.2d 323.

In the period between the two Alabama Power opiniors,
EPA proposed a new NSR regulation. The proposed definition
of modification continued focusng on potentid emissions rates
rather than actud emissions. 44 Fed. Reg. 51,924, 51,952 (Sept.
5, 1979). After the issuance of the revised Alabama Power
opinion, however, EPA changed its definition of modification.
The find 1980 rule defined the term as follows. “‘[m]gor
modification’ means any physical change in or change in the
method of operation of a mgor sationary source that would
result in a significant net emissions increase of any pollutant
subject to regulation under the Act” 45 Fed. Reg. 52,676,
52,735 (Aug. 7, 1980) (emphasis added). The regulation defined
“[net emissions increasg’ as “aly increase in actud emissons
from a particular physca change or change in method of
operation” that occurred after teking into account, through a
process known as “netting,” “any other increases and decreases
in actua emissons at the source that are contemporaneous with
the particular change and are otherwise creditable” Id. at
52,736. The regulation then defined “actud emissons’ as
follows

(i) Ingenerd, actual emissons as of a paticular date shall
equal the average rate, in tons per year, a which the
unit actudly emitted the pollutant during a two-year
period which proceeds the particular date and which is
representative of norma source operation.  The
Adminigrator shdl dlow the use of a different time
period upon a determination that it is more
representative of norma source operation.  Actud
emissons ddl be cdculated usng the unit's actua
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operating hours, production rates, and types of
materids processed, stored, or combusted during the
selected time period.

(i) The Administrator may presume that source-specific
dlowable emissons for the unit are equivdent to the
actua emissons of the unit.

(iv) For any emissons unit which has not begun normd
operations on the particular date, actua emissons shdl
equd the potential to emit of the unit on that date.

Id. at 52,737. In contrast to the proposed regulation’s approach,
this regulation emphaszed “actud emissons”  Judifying the
shift, EPA explained in the regulaion’s preamble that while the
initial Alabama Power decison had used the phrase “potentia
to emit” the later opinion used language that, “like the
[statutory] definition, suggestjed] changes in actud emissons”
and that EPA had followed suit. Id. at 52,700. Findly, the 1980
regulation provided that “[a] physica change or change in the
method of operation shal not include . . . an increase in the
hours of operation or in the production rate.” Id. at 52,735-36.

Severd parties petitioned this court for review of the 1980
rule, but we stayed that chalenge because of ongoing settlement
discussons with EPA.  Ultimately, EPA and the parties entered
into an agreement providing that the agency would undertake a
new rulemeking and that if the new rule failed to meet certain
conditions, the parties could revive their Sayed petitions.

In the proceedings before us today, industry petitioners and
EPA dispute what the 1980 rule meant. Both agree that for a
source to undertake a modification, it mugt firg make a physicd
or operationa change other than an increase in the hours of
operation. They disagree over how to measure an “increasg’” in
emitted pollutants once a change has occurred. According to
indugtry petitioners, the 1980 regulation provided that an
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emissions  “increasg” occurs only if the maximum hourly
emissions rate goes up as a result of the physica or operationa
change. According to EPA, however, an increase occurs under
the 1980 regulations if, after netting, a source's past annual
emissons (typicdly measured by averaging out the two
“basding’ years prior to the change) are less than future annua
emissons (measured by caculating the source's potentid to
emit after the change). EPA proffered this interpretation, which
quickly became known as the *actud-to-potentid” test, in
proceedings leading up to Puerto Rican Cement Co. v. EPA, 889
F.2d 292 (1st Cir. 1989), and Wisconsin Electric Power Co. v.
Reilly, 893 F.2d 901 (7th Cir. 1990) (“WEPC0"). EPA dso
referred to this interpretation in its preambles to later rules, see
57 Fed. Reg. 32,314, 32,328 (duly 21, 1992); 67 Fed. Reg.
80,186, 80,199 (Dec. 31, 2002).

Puerto Rican Cement’s facts illudrae the practica
difference between industry’s and EPA’s interpretations.  In that
case, a factory sought to make a physcd change it would
replace old cement kilns that operated 60% of the time with a
new kiln that would emit fewer pollutants per hour. “If operated
to achieve about the same level of production [as the old oneg],
the new kiln will pollute far less than the older kilns; but, if the
Company operates the new kiln a dgnificantly higher
production levds, it will emit more pollutants than did the older
kilns” 889 F.2d at 293. Under the actual-to-potential test, the
company “increased” its emissions after the change, making it
subject to NSR: operated at full potentid, the new kiln would
emit more pollutants than the old kilns had emitted when
actudly in operation. Under the interpretation urged by industry
petitioners, however, the company had not undergone an
“increese” in emissons—and thus would not trigger
NSR—since the new kiln would have a lower hourly emissions
rate than the old ones. Siding with EPA, the Firgt Circuit agreed
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that the company had to obtain an NSR pemit to make the
intended change. Id. at 296-99.

WEPCo, which is important because of EPA’s response to
it, addressed whether EPA could apply the actua-to-potentia
test to utlity plants undergoing extensive renovations. The
petitioner argued that given the particular nature of the utility
market, it was unfair to compare a utility’s past actua emissons
with its future potential emissons. Instead, the petitioner argued
—and the Seventh Circuit agreed—that EPA should measure
future emissons by projecting future actua emissons rather
than by assuming, as it had done under the actua-to-potentia
test, that the source would operate at ful capacity in the future.
893 F.2d at 916-18.

The Seventh Circuit decided WEPCo shortly before
Congress enacted the 1990 amendments to the CAA. In those
amendmerts, Congress added severd programs—distinct from
NSR—amed at further securing good ar qudity through
regulating exising sources. See generally Pub. L. No. 101-549,
104 Stat. 2399 (1990) (creating, among other things, programs
amed at reducing acid rain and at decreasing regiond haze).
Though it aso made some changes related to NSR, Congress
ultimatey neither addressed the issues raised in WEPCo, see
H.R. ConF. Rer. No. 101-952, at 344-45 (1990), nor revisted its
statutory definition of modification, instead leaving it up to EPA
to respond to that decision.

EPA dedt with WEPCo by issuing a 1992 rule that changed
the test utilities used for measuring emissions increases. 57 Fed.
Reg. 32,314. Under the new test, known as the “actua-to-
projected-actual test,” utilities would determine whether they
had post-change increases in emissons—and thus whether they
needed NSR permits—by comparing actua emissions before the
change to ther projections of actua post-change emissions. See
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id. at 32,323-26. In measuring projected emissons, EPA
permitted utilities to exclude increases semming from unrelated
demand growth, reasoning that such increases would in no way
be caused by physica or operationa changes. Seeid. at 32,326-
28. The paties cdl this the “demand growth excluson.”
Applying the actua-to-projected-actual test and the demand
growth excluson to utiliies only, EPA left the actud-to-
potentia test in place for other sources.

Various petitioners chalenged the 1992 rule, but once again
we stayed the proceedings as EPA began a new rulemaking
process. This new process went dowly. EPA issued a proposed
rule in 1996, 61 Fed. Reg. 38,250 (July 23, 1996), followed by
a 1998 Notice of Avaldility (“NOA”) requesting additiona
comment on severd issues, 63 Fed. Reg. 39,857 (duly 24, 1998),
folowed in turn by a four-year hiatus. In the meantime, EPA
began invedtigaing numerous sources for noncompliance with
the exiging NSR program. It ended up bringing complaints
againg thirty-two utilitiesin ten Sates.

In 2002, EPA issued a new find rule to “reduce burden,
maximize operating flexibility, improve environmenta qudlity,
provide additiona certainty, and promote administrative
efficiency.” 67 Fed. Reg. at 80,189. This rule departed from the
prior rules in severd dgnficat respects rdevat to this
litigation. First, it adopted the actual-to-projected-actua test for
dl exiging sources, id. a 80,275 (codified a 40 C.F.R. §
52.21(a)(2)(iv)(c) (2004)), though leaving sources the option to
continue udng the actua-to-potential test if they preferred, id.
at 80,277 (codified at 40 C.F.R. § 52.21(b)(41)(ii)(d)). Second,
it atered the method for measuring past actud emissons.
Under the 1980 rule, sources determined past actuad emissons
by averaging ther annud emissons during the two years
immediately prior to the change, though they could use either
different, more representative periods or source-specific
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dlowable emissons levels, if they could convince the permitting
authorities. In contrast, under the 2002 rule, sources other than
dectric utiliies determine past actua emissons by averaging
annud emissons of any two consecutive years during the ten
years prior to the change. Id. a 80,278 (codified at 40 C.F.R. §
52.21(b)(48)(ii)). EPA determined tha this change diminated
the need for case-gspecific dternatives. See id. a 80,200.
Adopting a satement from the 1992 rule's preamble, the 2002
rule aso set a five-year lookback period for dectric utilities. 1d.
at 80,278 (codified at 40 C.F.R. § 52.21(b)(48)(i)); see also 57
Fed. Reg. a 32,323. Third, the 2002 rule expanded the 1992
rue€s demand growth exduson, meking it applicable to al
sources, not just utilities. See 67 Fed. Reg. at 80,277 (codified
a 40 C.F.R. 8§ 52.21(b)(41)(ii)(c)). Fourth, the rule provided
that sources that saw no reasonable posshbility that post-change
emissons would prove higher than past actua emissons need
keep no records of actual post-change emissions. See id. at
80,279 (codified a 40 C.F.R. § 52.21(r)(6)). Fifth, the rule set
forth three gpedific dStuations in - which  sources, without
undergoing NSR, could make changes that might otherwise
constitute modifications. the Plantwide Applicability
Limitations (“PAL”) program, the Clean Unit option, and the
Pollution Control Project (“PCP’) exemption. The PAL
program permits sources that opt in to make whatever changes
they wish during the next ten years without triggering NSR,
provided that each year these sources remain below a certain
level of emissons. See id. at 80,284-89 (codified a 40 C.F.R.
§ 52.21(aa)). Under the Clean Unit option, sources that ingtall
technology “comparable to” BACT (if in PSD regions) or LAER
(if in NNSR regions) may make whatever changes they want
over the next ten years without triggering NSR, provided that
these changes do not cause them to exceed the “emissions
limtations’ set by their comparable technology. See id. at
80,279-83 (codified at 40 C.F.R. § 52.21(x)-(y)). The PCP
exemption shidds from NSR those sources that ingtdl
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technology that, though subdtantidly reducing emissons of
some pollutants, has the effect of causing increases in emissions
of other pollutants. See id. at 80,275-77, 80,283-84 (codified at
40 C.F.R. 88 52.21(b)(2)(iii)(h), 52.21(b)(32), 52.21(z)). EPA
denied petitions for reconsderation on al matters of
significance. 68 Fed. Reg. 63,021 (Nov. 7, 2003).

Numerous petitioners now chdlenge the 2002 rule
Industry petitioners object to the actual-to-projected-actua test,
aguing that the CAA requires EPA to compare past potentia
emissons with future potentiad emissons (i.e,, use a “potentid-
to-potentid” test). They also challenge the readings of the 1980
rue contained in the preambles of the 1992 and 2002 rules,
arquing that these preambles impermissibly interpret the 1980
rule as usng an actud-to-potentia test rather than a potentid-to-
potentid test. One petitioner, Newmont Mining Corporation
(“Newmont™), argues that the 2002 rule is arbitrary and
cgpricious because sources may no longer use ether source-
specific dlowable emissons or a “more representative period”
for ther two-year basdine tha occurred more than ten years
before the proposed modification. Between them, government
and environmenta petitioners chdlenge virtudly dl aspects of
the 2002 rule, induding the use of a ten-year lookback period
for selecting the two-year basdine, the use of this ten-year
lookback period in the netting context, the use of a five-year
lookback period for dectric utilites the demand growth
exduson, the recordkeeping standards, and the PAL, Clean
Unit, and PCP provisons. They aso raise several procedural
chalenges involving lack of notice. Environmental petitioners
additiondly challenge the 1992 rul€e's five-year lookback period
in the NSPS context. Government petitioners argue that EPA’s
presumption that dl states must incorporate the 2002 rule's
eements into their SIPs violates several Statutory provisions.
Fndly, severd intevenors and amici have joined the fray,
attacking or defending various aspects of EPA’s rules. We
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consolidated these petitions and now consider them, first
addressing industry petitioners contentions and then turning to
the arguments of government and environmenta petitioners.

In consdering these chdlenges, we apply a highly
deferential standard of review. We may set asde a regulation
only if it exceeds EPA’s “datutory jurisdiction, authority, or
limitations’ or is “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 42 U.S.C. §
7607(d)(9).

As to EPA’s interpretation of the CAA, we proceed under
Chevron’s familiar two-step process. See 467 U.S. at 842-43.
In the fird step (“Chevron Step 17), we determine whether,
based on the Act’'s language, legiddive higory, structure, and
purpose, “Congress has directly spoken to the precise question
a issue” Id. at 842. If so, EPA must obey. But if Congress's
intent is ambiguous, we proceed to the second step (“Chevron
Step 2’) and condder “whether the agency’s [interpretation] is
based on a permissble congruction of the datute.” Id. at 843.
If so, we will give that interpretation “controlling weight unless
[it ig arbitrary, capricious, or manifesly contrary to the dtatute.”
Id. at 844.

Asde from datutory interpretation, we evduae EPA’s
actions based on traditiona administrative law principles. See
Ethyl Corp. v.EPA, 51 F.3d 1053, 1064 (D.C. Cir. 1995) (noting
that the CAA’s review provisons are identica to those in the
Adminigrative Procedure Act). “Where, as here, the issue
before us requires a high level of technica expertise, we must
defer to the informed discretion of the responsible federa
agencies” Transmission Access Policy Study Group v. FERC,
225 F.3d 667, 714 (D.C. Cir. 2000) (interna quotation marks
and citation omitted). After a “searching and careful inquiry”
into the facts, Am. Trucking Ass'n v. EPA, 283 F.3d 355, 362
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(D.C. Cir. 2002), we will find EPA’s actions arbitrary and
capricious if the agency has faled to “examine the rdevant data
and articulate a satisfactory explanation for its action, including
a rational connection between the facts found and the choice
made,” Motor Vehicle Mfrs. Ass' nv. StateFarm Mut. Auto. Ins.
Co., 463 U.S. 29, 43 (1983) (interna quotation marks and
citation omitted), or has reached a concluson unsupported by
substantia evidence, Ass' n of Data Processing Serv. Orgs., Inc.
v. Bd. of Governorsof the Fed. ReserveSys., 745F.2d 677, 683-
84 (D.C. Cir. 1984). The dtandard of review “does not,”
however, “permit us to subgtitute our policy judgment for that of
the Agency.” Bluewater Network v. EPA, 370 F.3d 1, 11 (D.C.
Cir. 2004).

[I. Industry Challenges

Various firms and industry associations advance three main
chdlenges. Fird, industry petitioners attack the 2002 rule's
definition of “modification” for NSR purposes on the ground
that it unlawfully differs from its definition for NSPS purposes.
While the NSPS regulatory definition of modification dlegedly
focuses on the hourly rate of emissons, the NSR definition
focuses on net emissons increases measured In tons per year.
Compare 40 C.F.R. 8§ 60.14 (NSPS), with id. § 52.21(b)(2)(ii)
(NSR). Industry cams that this divergence is unlawful because
Congress intended to adopt for NSR purposes the NSPS
regulatory definition in exigence a the time of the 1977
amendments.  (Industry petitioners aso chdlenge the 1980
rule's definition of modification in the NSR context to the extent
that it differs from the NSPS definition.) We are not convinced.

Second, industry petitioners argue that statements in the
preamble to the 2002 rule congtitute an unlawful interpretation
of the 1980 rule. Because of multiple uncertainties about the
exigence or likdy application of any such interpretation, let
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alone any burden to petitioners from delay of adjudication, we
find the issue unripe.

Third, the previous rules alowed states to use source-
sedific emissons limitaions as proxies for actuad emissons.
45 Fed. Reg. a 52,737 (previoudy codified a 40 CF.R. 8
52.21(b)(21) (1981)). Petitioner Newmont chalenges the
diminaior of this provision ir the 2002 rule, aguing that
EPA’s decison lacks adegquate ressoning and violates the
datute. Wefind neither argument convincing.

A.

Modification  Industry rests its clam that modification
must have the same regulatory meaning for NSR as prevailed for
NSPS in 1977 on the fact that Congress, by a cross-reference,
used the same language in both statutory contexts. Thus, the
NNSR portion of the Act provided:

The terms “modifications’ and “modified” mean the same
as the term “modification” as used in section 7411(a)(4) of
thistitle

42 U.S.C. § 7501(4). Similarly, the PSD portion of the statute
provides that “condruction” indudes “the modification (as
defined in section 7411(a) of this title) of any source or facility.”
Id. 8 7479(2)(C). So far as appears, then, these incorporations
by reference are the equivadet of Congresss having smply
repeated in the NSR context the definitiona language used
before in the NSPS context.

We have (naurdly) required indications in the Statutory
language or higory to infer that Congress intended to
incorporate into a statute a preexisting regulatory definition. See
Continental Air Lines, Inc. v. Dep’t of Transp., 843 F.2d 1444,
1454 (D.C. Cir. 1988). Industry suggests there is “abundant
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indication” of such intent, pointing to Congress's having said
that modification (in the NNSR portion of the statute) has the
meening of the same word “as used in” the NSPS portion of the
datute. It aso cites a conference committee report that explains
agreement to cover modification as well as congtruction in Part
C of the Act (PSD) (a point apparently originaly excluded
unintentiondly) by saying that condtruction is being defined “to
conform to usage in other parts of the Act.” See 123 CoNG.
Rec. 32,253 (Nov. 1, 1977) (emphasis added). But the phrases
“usage’ and “used i’ refer not to regulatory usage, but only to
usage in the statute itself. They tell us no more than if Congress
had used a litle more ink and repeated the NSPS definitions
verbaim.  Elsawhere in the Act, moreover, Congress did
incorporate regulatory provisons expresdy by reference.  See,
e.g., Pub. L. No. 95-95, § 129(a)(1), 91 Stat. 685, 745 (1977)
(“the interpretative regulation of the Adminigraior of the
Environmenta  Protection Agency published in 41 Federal
Regigter 55524 . . . ddl apply . . . ") (incorporating EPA’s
offset ruling); 42 U.S.C. § 7502 note. Congress's failure to use
such an express incorporation of prior regulaions for
“modification” cuts againgt the proposed inference.

Industry petitioners aso invoke Bragdon v. Abbott, 524
U.S. 624, 632 (1998), for the proposition that when Congress
repeats a well-edablished term, it implies that Congress
intended the term to be construed in accordance with preexisting
regulatory interpretations. But that propostion does industry
litle good here, as the regulatory definitions in the NSPS and
PSD programs dready differed a the time of the 1977
amendments. See Part |, supra, at 10-12 (comparing regulatory
definitions of NSPS and PSD programs).

In fact, the NSPS regulations adopted in 1975 and in force
at the time of the 1977 CAA amendments themsdlves used two
different (and possbly inconsstent) definitions of modification.
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Section 60.2(h) defined modification to include “any physica
change in, or change in the method of operation of, an existing
fadlity which increases the amount of any ar pollutant (to
which a standard applies) emitted into the atmosphere by that
fadlity.” 40 Fed. Reg. a 58,418 (previoudy codified at 40
C.F.R. 8 60.2(h) (1976)). But 40 C.F.R. § 60.14(a) provided
that “any physicd or operational change to an exiding facility
which results in an increese in the emissons rate to the
atmosphere of any pollutant to which a standard applies shal be
consdered a modification,” and 8 60.14(b) specified that the
emissons rate should be expressed in “kg/hr of any pollutant
discharged into the atmosphere.” 40 Fed. Reg. at 58,419; see
also Part I, supra, a 10. Indudry's briefs, curioudy, mention
only § 60.14, never § 60.2(h). Given the two quite differently
worded regulatory definitions of “modification” within the
NSPS program at the time of the 1977 amendments, it would
take a rather pointed indication from Congress to support the
idea that it expresdy adopted one of them for NSR. No such
indication exists. We express no opinion as to whether
Congress intended to require that EPA use identical regulatory
definitions of modification across the NSPS and NSR programs.
Cf. United Satesv. DukeEnergy Corp., No. 04-1763, dipop. a
11-19 (4th Cir. June 15, 2005). That argument was not made by
indugtry petitioners in their opening brief and is therefore
walved. See Verizon Tel. Cos. v. FCC, 292 F.3d 903, 911-12
(D.C. Cir. 2002). As industry makes no attack at al on the
reasonableness of EPA’s ddfinition of modification for NSR
(apart from its divergence from one of the 1975 NSPS
definitions), we rgject this portion of industry’s chdlenge to the
1980 and the 2002 rules.
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B.

Interpretation of 1980 Rule in 2002 Preamble. Industry
petitioners adso chalenge an dlegedly new interpretation of the
1980 rue contaned in the preamble to the 2002 rule.
Specificdly, industry objects to the following sentence in the
preamble:

Prior to today, the regulations applied an actual-to-future-
actual gpplicability test for EUSGUS [Electric Utility Steam
Generation Unitg] and an actual-to-potential applicability
test for all other emissions units

67 Fed. Reg. at 80,199 (emphasis added). Industry petitioners
clam is that by uttering the above sentence, EPA attempted to
interpret the 1980 rule retroactively to require a “universa
actud-to-potential test.”  Such an interpretation would be,
industry dams, subgtantively inconsgent with the 1980 rule
and the Act, and in violaion of various procedurd requirements
for amendments of agency rules. Industry petitioners raise a
gmilar objection to the 1992 rule’'s preamble. Br. for Industry
Pet'rsat 29 n.46, 32 n.52.

These dams are unripe.  Ripeness depends on (1) the
fitness of the issue for judicia review, and (2) the hardship to
the parties of withholding a judicid decison. See Abbott Labs.
v. Gardner, 387 U.S. 136, 148 (1967). Fitness is highly
questionable here, as the disputed sentence appears to be—as
EPA clams—no more than a short-hand reference to the 1980
rule, not a formal interpretation. If industry’s fears should prove
well-grounded, review could proceed more intdligibly on a
clearerrecord. SeeAm. Iron & Sedl Inst.v. EPA, 115 F.3d 979,
990 (D.C. Cir. 1997); Sate Farm Mut. Auto. Ins. Co. v. Dole,
802 F.2d 474, 479 (D.C. Cir. 1986).

Nor has industry shown that delay of review will inflict any
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hardship. The usud form of hardship is to put a regulated firm
to a choice between submisson and violation, each with its
attendant nonrecoverable costs. But the new (2002) rule has
been applicable for three years now. For planning purposes the
1980 rule appears moot. If there are still pending applications
of the 1980 rule in which EPA attempts to employ the disputed
sentence (which seems improbable in ligt of its express
disclamer), judicid proceedings addressed to the agpplication
could solve the problem of any affected firm.

C.

Source-Specific Allowable Emissons.  The previous rules
dlowed state SIPs to provide for cdculation of basdine
emissons by udng a units “source-specific alowable
emissons’ as the unit's actud emissons. See 45 Fed. Reg. a
52,737 (previoudy codified at 40 C.F.R. § 52.21(b)(21) (1981)).
Petitioner Newmont chalenges the dimination of this provison
in the 2002 rule, arguing that EPA’s decision lacks adequate
reasoning and violates the Satute.

EPA’s reasoning was smple enough—that the basdline is
intended to be an indicator of emissons associated with
utilization “actudly achieved.” See EPA, TECHNICAL SUPPORT
DOCUMENT FOR THE PREVENTION OF SIGNIFICANT
DETERIORATION AND NONATTAINMENT AREA NEW SOURCE
Review ReGULATIONS [-3-11 (2002) (“TSD”). Otherwise
changes increesng emissons beyond higoric levds would
avoid NSR. Id.; seealsoid. 1-5-9, 11-3-9. Newmont makes the
counterargument that EPA’s decison imposes a foolhardy “use
it or lose it” regime in which sources are encouraged to continue
emitting at high leves to avoid logng the “right” to emit. A
closer approximeation is that the rule imposes a “use it for
twenty-four months in ten years or lose it” regime, in which
“lose it” entalls an obligation to comply with review procedures
for modifications at the source. In any event, such choices are
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for EPA to make so long as the agency engages in reasoned
decison-making. See Bluewater Network, 370 F.3d at 11.
Although EPA never expresdy addressed this possibly perverse
incentive, its resolute focus on the dgnificance of changes in
“actud” emissons suggests thet it found the risk of firms
drategic use of emissons calings rdaivdy minor when
compared with the benefits of catching actud increases and
subjecting them to NSR. See Bowman Transp., Inc. v.
Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 285-86 (1974)
(“we will uphold a decison of less than ided daity if the
agency’s path may reasonably be discerned’); ACS of
Anchorage Inc. v. FCC, 290 F.3d 403, 408 (D.C. Cir. 2002).

Newmont's statutory dam is that diminating the states
discretion to use source-specific dlowable emissons as the
emissons basdine violates the Act's principles of power sharing
between the states and the federal government. Indeed the Act
does have roles for both levds of government. See Virginia v.
EPA, 108 F.3d 1397, 1408 (D.C. Cir. 1997). While states are
responsble for writing SIPs, the Act gves EPA responshility
for developing basic rules for the NSR program, see 42 U.S.C.
8 7503(a)(1), a responghility that clearly includes choosing a
methodology for cdculaing basdline emissons. We see no
violation of Congress s assgnment of duties.

[11. Basaline Emissions

The NSR provisons of the CAA require “new and modified
maor dationary sources’ of air pollution to obtain
precondruction permits and to ingal pollution control
technology in order to protect and enhance air qudity. 42
U.S.C. 88 7475, 7502, 7503. An existing source triggers NSR
when it makes a“modification,” defined as

any physca change in, or change in the method of
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operation of, a dationary source which increases the
amount of any air pollutant emitted by such source or which
results in the emisson of any ar pollutant not previousy
emitted.

Id. 8 7411(a)(4). To determine whether a change “increases’
emissons, the source mus fird calculate its basdine level of
“actud emissons” See 57 Fed. Reg. at 32,316. The 1980 rule
defined “actua emissons’ as “the average rate, in tons per year,
at which the unit actualy emitted the pollutant during a two-year
period which precedes the [change] and which is representative
of norma source operation.” 45 Fed. Reg. at 52,737 (codified
at 40 C.F.R. §52.21(b)(21)(ii)). The 1980 rule aso provided for
“the use of a different time period upon a determination that it
is more representative of norma source operation.” 1d. While
EPA higoricdly used the twoyear period immediatey
preceding the change to caculate basdine actud emissions, “in
some cases’ it dlowed use of “an earlier period.” 67 Fed. Reg.
at 80,188.

The 2002 rule reinterprets the term “increases’ by adopting
a new method for cdculaing basdine actual emissons. See id.
at 80,191. For sources other than eectric utilities, “basdine
actual emissons’ are defined as “the average rate, in tons per
year, a which the emissons unit actudly emitted the pollutant
during any consecutive 24-month period selected by the [source]
within the 10-year period immediatdy preceding [the change].”
Id. at 80,278 (codified at 40 C.F.R. § 52.21(b)(48)(ii)). A source
mus adjust its basdine downward to reflect any legdly
enforcesble emissons limitations that have been imposed since
the basdine period, see id. (codified a& 40 CFR. 8
52.21(b)(48)(ii)(c)), and it may not use a more “representative’
basdine period outside the ten-year “lookback period,” see id.
at 80,195. A source may use a different basdline period for each
regulated pollutant.  See id. (codified at 40 C.F.R. §
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52.21(b)(48)(ii)(d)). The 2002 rule dso codifies the
presumption established in the 1992 rule that for an eectric
utility, “any 2 consecutive years within the 5 years prior to the
proposed change is representative of norma source operations.”
57 Fed. Reg. at 32,323; see 67 Fed. Reg. at 80,278 (codified at
40 C.F.R. § 52.21(b)(48)(i)).

Government and environmenta petitioners raise two sets of
chalenges to the ten-year lookback period. First, they contend
that the ten-year lookback period reflects an impermissble
interpretation of the statutory term “increases’ because it alows
sources to incresse ther emissons beyond their most recent
levels without triggering NSR.  Second, they contend that EPA’s
section of a ten-year lookback period is arbitrary and
capricious because it contravenes the dsatutory purpose of
protecting and enhancing ar qudity. For the following reasons,
we conclude that petitioners challenges to the ten-year lookback
period fal to overcome the presumption of vdidity aforded to
EPA regulaions under the CAA. See Int’| Fabricare Inst. v.
EPA, 972 F.2d 384, 389 (D.C. Cir. 1992).

A.

Statutory Interpretation.  While the CAA defines a
“modification” as any physca or operationd change that
“increases’ emissons, it is dlent on how to calculate such
“increases’ in emissons. 42 U.S.C. § 7411(a)(4). According to
government petitioners, the lack of a datutory definition does
not render the term “increases’ ambiguous, but merely compels
the court to give the term its “ordinary meaning.” See Engine
Mfrs. Ass nv. S Coast Air QualityMgmt. Dist., 124 S. Ct. 1756,
1761 (2004); Bluewater Network, 370 F.3d at 13; Am. Fed’ n of
Gov't Employeesv. Glickman, 215 F.3d 7, 10 (D.C. Cir. 2000).
Rdying on two “red world’ andogies, government petitioners
contend that the ordinary meaning of “increases’ requires the
basdine to be calculated from a period immediately preceding
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the change. They maintan, for example, that in determining
whether a high-pressure weather system “increasses’ the local
temperature, the relevant baseline is the temperature
immediately preceding the arriva of the weather system, not the
temperature five or ten years ago. Similaly, in determining
whether a new engine “incresses’ the value of a car, the reevant
basdine is the vdue of the car immediately preceding the
replacement of the engine, not the vaue of the car five or ten
years ago when the engine was in perfect condition.

EPA mantans that its choice of the ten-year lookback
period is entitled to deference under Chevron Step 2 because it
is based on a pemissble congtruction of the ambiguous term
“increases.” 67 Fed. Reg. at 80,199. EPA disputes the validity
of government petitioners andogies, pointing out, for example,
that if the weather sysem arives in the evening, it is
inappropriate to compare the nighttime temperature immediatey
folowing the ariva of the system to the daytime temperature
immediatdy preceding the arrival of the sysem. The important
point is that the period immediady preceding a change may not
be andogous to the period following the change and thus may
not yidd a memingful comparison for the purpose of
determining whether the change “increases’ emissons. Hence,
government petitioners reliance on the “ordinary meaning” of
“increases’ fals to address a practica redlity. Indeed, during
ora argument, counsel for government petitioners agreed that
the provison in the 1980 rule for use of a“more representative’
period not immediately preceding the change is consstent with
the statutory language because some flexibility is needed to
account for anomaous disruptions in operations. It follows that
the datutory term “increases’ does not plainly and
unambiguoudy require the basdine period to immediately
precede the change. Rather, the statute is Sllent or ambiguous on
how to calculate basdline emissons, and the issue is whether the
ten-year lookback period is based on a permissible interpretation
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of the statute under Chevron Step 2.

Under Chevron Step 2, a court must defer to the agency’s
interpretation of the ambiguous Statutory term if it “represents
a reasonable accommodation of conflicting policies that were
committed to the agency’s care by the statute.” Chevron, 467
U.S. at 845 (quoting United States v. Shimer, 367 U.S. 374, 383
(1961)). In paticular, the agency’s interpretation is entitled to
deference when “the regulatory scheme is technicd and
complex, the agency considered the matter in a detailed and
reasoned fashion, and the decison involves reconciling
conflicting policies” Id. at 865.

There can be no doubt that EPA is entitted to baance
environmenta concerns  with  economic and  administretive
concerns, at least to a point. The Supreme Court recognized in
Chevron that, in enacting the NSR program, “Congress sought
to accommodate the conflict between the economic interest in
permitting capital improvements to continue and the
environmental interest in improving air qudity,” id. a 851, and
delegated the responsibility of balancing those interests to EPA,
id. a 865. Different interpretations of the term “increases’ may
have different environmental and economic consequences, and
in adminigering the NSR program and filling in the gaps left by
Congress, EPA has the authority to choose an interpretation that
balances those consequences. Seeid. a 843. In o doing, the
Supreme Court has ingtructed, EPA may “properly rely upon the
incumbent adminigration’s view of wise policy to inform its
judgments.” Id. at 865. Furthermore, as there is no question
that the NSR program is technicd and complex, id. at 848, EPA
may properly rely on its extensive experience and expertise in
adminigering the program. Cf. Nuclear Energy Inst., Inc. v.
EPA, 373 F.3d 1251, 1296 (D.C. Cir. 2004) (per curiam). Based
on what EPA describes inits brief as more than twenty years of
experience with the NSR program under the 1980 rule and more
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than “ten years of review, andyss, and communications with
stakeholders,” Br. for Resp't a 69, EPA responded to industry
complants that the 1980 rue was “too complex and
burdensome’ and adopted the ten-year lookback period as part
of an effort to amplify and dreamline the NSR program without
sacrificing air qudity. 61 Fed. Reg. at 38,252. Based on their
own experience with the 1980 rule, state intervenors Alaska,
Indiana, Kansas, Nebraska, North Dakota, South Carolina, South
Dakota, Utah, and Virginia concur with EPA’s conclusion that
the NSR program has been “broken for many years and [is] long
overdue to befixed.” Br. for State Intervenors at 17.

It is EPA’s pogtion that the ten-year lookback period is
based on a permissble interpretation of the CAA because it
“fulfills the datutory god of badancing economic growth with
the need to protect ar quaity.” Br. for Resp't a 69. According
to EPA, the ten-year lookback period promotes economic
growth and adminidretive efficiency by affording sources the
flexibility to respond rapidy to market changes, focusng
limited regulatory resources on changes most likely to harm the
environment, and diminging conflicts over whether a proposed
basdine period is “more representative of normd source
operations.” 67 Fed. Reg. a 80,191-92. At the sametime, EPA
believes that the ten-year lookback period protects air quality by
dimnaing the regulatory disncentive to make physical or
operational changes that improve effidency and reduce
emissons rates. Id. at 80,192. We conclude that EPA supports
these condusions with “detailed and reasoned” andysis based
on its experience and expertise. Chevron, 467 U.S. at 865.

In explaining the benefits of the ten-year lookback period,
EPA appropriately refers to the problems experienced under the
1980 rule. EPA notes that under the 1980 rule, establishing a
representative baseline period other than the two-year period
immediady preceding the change was “complex and time
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consuming” and often involved “disputed judgment cals” 61
Fed. Reg. at 38,258. EPA further notes that under the 1980 rule,
sources experiencing periods of low production faced the
unwelcome choice of ether “surrendering capacity” by capping
emissons a unrepresentative low levds or incurring the time
and expense of securing NSR permits “for even smdl, non-
excluded changes to a portion of the plant.” 1d. According to
industry comments on the ten-year lookback period, this
dlemma discourages sources from making economicaly
efident and environmentdly beneficid changes during periods
of low production. See TSD at 1-4-5, I-4-17. Smilarly, as EPA
points out in its brief, government petitioner New Jersey
explained in comments on the ten-year lookback period that the
1980 rue “results in a basdine that decreases each time
production decreases. In other words, if economic downturn
temporarily dows production at a facility for a few years, the
fadlity’'s basdine actudly decreases and the fadlity loses
operational flexibility. It adso discourages facilities from
voluntarily implementing pollution prevention measures.”
Letter from Catherine Cowan, Assstant Comm'r, N.J. Dep't of
Envtl. Protection, to EPA (Dec. 4, 1996) (Docket A-90-37,
Entry IV-D-172). EPA confirms that one “common complaint”
about the 1980 rule is that sources have “limited &bility to
consder the operationa fluctuations associated with norma
busness cycles when edablishing basdine actual emissons
unless [the] reviewing authority agrees that another period is
‘more representative of norma source operation.”” 67 Fed. Reg.
at 80,191-92.

In response to these concerns, EPA commissioned a study
of the budness cycles of nine mgor emitting indudtries,
induding charcoa production, carbon black manufacturing,
Portland cement manufacturing, lime manufacturing, iron and
steel manufacturing, primary copper smelting, primary
aluminum production, primay zanc and lead smdting, and
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secondary metd production. See EASTERN RESEARCH GROUP,
INC., BusiNEss CvycCLES IN MAJOR EMITTING SOURCE
INDUSTRIES (1997) (“BusiNess CycLE StubDy”). The study
examined industry output data from 1982 to 1994 and measured
each indudry’s busness cyde from peak to peak and from
trough to trough. 1d. at 1-2. Peak-to-peak cycles ranged from
three to Sx years, and trough-to-trough cycles ranged from three
to eight years. 1d. at 16.

Government and environmental petitioners contend that the
business cyde study does not support EPA’s choice of a ten-
year lookback period because none of the industries in the study
had business cycles longer than @ght years, and the study did
not consder whether emissons vary with busness cycles.
However, petitioners ignore the <udy’'s concdusons that
“busness cycles diffr markedly by indudry” and that “a
minmum of ten years of data is recommended to capture an
entire industry cycle” I1d. Moreover, while the study did not
track emissons, it did track output, which generadly correlates
with emissons. See 67 Fed. Reg. at 80,201; Puerto Rican
Cement, 889 F.2d at 297-98. Hence, the business cycle study
supports EPA’s conclusion that a ten-year lookback period “is
a far and representative time frame for encompassing a source's
norma business cycle” 67 Fed. Reg. at 80,200. Based on
“thar experience over the years in implementing the NSR
program,” dtate intervenors agree that a ten-year lookback
period is reasonable, Br. for State Intervenors at 10, and
government and environmental petitioners provide no bads for
the court to determine whether a particdar time frame is
reasonable under the CAA. Absent such an explandion, the
court must defer to EPA’ s policy choice because it is supported
by the business cycle study and not “manifestly contrary to the
gaiute” Chevron, 467 U.S. at 844.

Environmenta petitioners further contend that the ten-year
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lookback period does not ensure a representative basdine
because it alows sources with shorter business cycles to choose
among two or three peaks, not just the most recent one.
Smilaly, petitioner Newmont contends tha the ten-year
lookback period does not ensure a representative baseline
because it fals to capture the entire business cycde of the gold
indudry, which it clams is longer than ten years. Newmont
contends in its brief that the gold industry has not completed a
full business cycle since 1980 because the price of gold has not
returned to $700 per ounce. At oral argument, counsd for
Newmont admitted the implaughility of this contention.
Business cycles are measured from peak to peak or from trough
to trough based on comparative fluctuaions in output; nothing
requires the peaks to reach the same levd of output, much less
the same price. According to Newmont's graph of gold prices,
the price of gold peaked at $500 per ounce in 1983 and 1988,
and at $400 per ouncein 1990, 1994, and 2004. Thus, Newmont
provides no basis for the court to conclude that the gold
industry’ s business cycle is longer than ten years.

EPA recognizes that “busness cyces differ markedly by
industry,” 67 Fed. Reg. at 80,200, as the business cycle study
itself indicates, see BusiNEss CycCLE Stupy at 16. But in an
effort to promote opeationd flexibility and adminidraive
efficiency, EPA chose to apply afixed ten-year lookback period
to dl sources in order to lend “clarity and certainty to the
process’ and to avoid the adminigrative burden of determining
“representative’ basdlines on a case-by-case basis. 67 Fed. Reg.
at 80,200; TSD at 1-2-10. This policy choice, which reconciles
corflicting interests in accuracy and efficiency, based on years
of regulatory experience, is entitled to deference under Chevron
Step 2, for petitioners fal to demongtrate that EPA’s choice is
impemissble under the CAA. See Chevron, 467 U.S. at 844,
864-66.
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In addition to chdlenging EPA’s busness cyde sudy,
environmenta petitioners contend that the ten-year lookback
period violates this court's interpretation of the CAA in
Alabama Power, 636 F.2d 323. Under Alabama Power and the
1980 rule, a phydcd or operationa change conditutes a
“modification” subject to NSR only if it results in a net increase
in emissons, thus, a source making a change that increases
emissons from one unit can “net out” of NSR based on a
“contemporaneous’ change that decreases emissons from
another unit. Seeid. at 401-02; 45 Fed. Reg. at 52,736 (codified
at 40 C.F.R. § 52.21(b)(3)). The court stated in Alabama Power
that EPA has “discretion, within reason, to define which changes
are contemporaneous,” 636 F.2d at 402, and the 1980 rule
defines “ contemporaneous’ as within a five-year period, see 45
Fed. Reg. at 52,736 (codified a 40 C.F.R. § 52.21(b)(3)(ii)).
The 2002 rule retains this definition of “contemporaneous’ but
dlows a source to use a ten-year lookback period to calculate
basdine emissons when deemining whether an offsdting
change decreases emissons. See 67 Fed. Reg. at 80,197. For
example, to determine whether a change made in 2005 will
trigger NSR, a source may use basdine emissons from 1995
and 1996 to caculate the emissions increase caused by the 2005
change, it may then choose an offseiting change made in 2000
and use basdine emissions from 1990 to 1991 to caculate the
emissons decrease caused by the 2000 change in order to
determine whether that decrease offsets the increase caused by
the 2005 change.

Rather than chdlenge the five-year contemporaneity period
as such, environmenta petitioners contend that the ten-year
lookback period combined with the five-year contemporaneity
period dlows a source to avoid NSR based on a fifteen-year-old
decrease in emissons, thereby violating the contemporaneity
requirement of Alabama Power. An emissons increase caused
by a change made in 2005, for example, can be offset by an
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emissons decrease that relies on a basdine from 1990. But as
EPA points out, it is only the basdline of the emissions decrease
that is fifteen years old, not the change that causes the decresse,
which mug dill occur within five years of the change that
causes the increase. See 67 Fed. Reg. a 80,197. Alabama
Power requires only that “any offset changes clamed by
industry mugt be subgtantialy contemporaneous,” not that the
basdines mugst be subgtantialy contemporaneous. 636 F.2d at
402 (emphass added). Therefore, environmentd petitioners fail
to demondirate that the ten-year lookback period violates the
contemporaneity requirement of Alabama Power.

Environmental petitioners  remaning chdlenges to EPA’s
interpretation of the Satutory term “increases’ are unavalling.
Thar response to EPA’s “causation argument” that an increase
in emissions must exceed historica levels to be causdly related
to the change, Br. for Envtl. Pet'rs at 14-15, is irrdevant because
EPA advances no such argument in support of the ten-year
lookback period. Their contention that the ten-year lookback
period “adminidretivdly excisgs] the statutory word ‘any’ by
exduding some emissonsincreasing changes’ from NSR, id. at
13, is misplaced because the 2002 rule redefines the baseline
such that “any” change that increases emissons beyond the
redefined basdine dill  triggers NSR. Environmental
petitioners smilar contention that the 1992 rule violates the
datutory term “any” by excluding some emissonsincreasing
changes from NSPS fails for the same reason. Their challenge
to EPA’s provison for use of different basdline periods for
different pollutants fails, for EPA explains that emissons of
different pollutants depend on different factors and that a single
source may produce different products subject to different
business cycles.

In enacting the NSR program, Congress did not specify how
to caculae “increases’ in emissons, leaving EPA to fill in that
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gap while baancing the economic and environmental goas of
the statute. See Chevron, 467 U.S. at 843-44. Based on its
experience with the NSR program and its examination of the
rdlevant data, EPA determined that a ten-year lookback period
would dleviate the problems experienced under the 1980 rule
and advance the economic and environmental goas of the CAA.
Because we conclude that petitioners fail to demondrate that
EPA’s policy determination is impermissible, we defer to EPA’s
statutory interpretation under Chevron Step 2, and we turn to
petitioners chalenges to the environmental impact of the ten-
year lookback period.

B.

Environmental Impact.  Government and environmentd
petitioners contend that EPA’s choice of a ten-year lookback
period is arbitrary and capricious because it alows sources to
increase ther emissons to higoric levds without triggering
NSR, thereby haming ar qudity and public health.
Environmental  petitioners amilarly contend that the five-year
lookback period for dectric utilities is arbitrary and capricious
but provide no evidence or andyss to support this contention.
Government petitioners emphasize that NSR is a “critica tool”
for attaining and maintaining CAA ar qudity sandards, and
that the 2002 rule “severdy undermines this tool by requiring
States to dlow older, poorly-controlled sources to continue
operating without pollution controls well into the future” Br.
for Gov't Pet'rs at 13. In Alabama Power, the court recognized
that the “satutory scheme intends to ‘grandfather’ exigting
indudtries, but the provisons concerning modifications indicate
that this is not to conditute perpetual immunity from 4l
sandards under the PSD program. If these plants increase
pollution, they will generdly need a permit.” Alabama Power,
636 F.2d at 400; see also WEPCo, 893 F.2d at 909-10.

Government petitioners maintain that the ten-year lookback
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period frudtrates the purpose of the modification provision by
allowing sources to restore their emissons capacities to historic
levels without obtaining NSR permits. Likewise, environmental
petitioners contend that the ten-year lookback period unlawfully
seeks “to preserve a unit's higtorical operating levels and
associated emissions.”  Br. for Envtl. Pet'rs. a 12 (quoting TSD
a 1-2-2) (internd quotation marks omitted). They explain that
as sources age, their operating capacities diminish “by roughly
one percentage point for each year of age” Id. (quoting
Memorandum from Bruce Biewdd & David White, Synapse
Energy Econ., Inc, to David Hawkins, Natura Res. Def.
Council 12 (Aug. 12, 1998) (Docket A-90-37, Entry 1VV-D-303)).
Therefore, they conclude, “physical or operationd changes that
restore an exiging source to its origind capacity sgnificantly
increase the amount of pollution emitted by that source as
compared to its emissons level during the period immediately
preceding the change.” 1d.

EPA acknowledges that fewer changes will trigger NSR
under the 2002 rule than under the 1980 rue. 67 Fed. Reg. at
80,192. However, based on its experience and its
Environmental Impact Andysis, see EPA, NEw SouRCE ReviEw
(NSR) IMPROVEMENTS. SUPPLEMENTAL ANALYSIS OF THE
ENVIRONMENTAL IMPACT OF THE 2002 FINAL NSR
IMPROVEMENT RULEsS (2002) (“ENVIRONMENTAL IMPACT
ANALYSIS'), EPA “bdievds that the environment will not be
adversdy affected” by the ten-year lookback period “and in
some respects will benefit” fromit, 67 Fed. Reg. at 80,192. As
noted, it is EPA’s podgtion that the ten-year lookback period
eiminates the regulatory disncentive for sources to implement
changes that improve operating efficiency and reduce emissons
rates. See id. EPA further believes that the ten-year |ookback
period will not hinder dates from achieving CAA ar qudlity
standards because NSR is not the primary mechanism for
reducing emissons from existing sources. EPA explains in its
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Report to the President:

The NSR program is by no means the primary regulatory
tool to address air pollution from existing sources. The
Clean Air Act provides for severa other public hedth-
driven and vighility-related control efforts: for example, the
Nationd Ambient Air Quality Standards Program
implemented through enforceable State Implementation
Plans, the NO, SIP Cdl, the Add Ran Program, the
Regional Haze Program, etc. Thus, while NSR was
designed by Congress to focus particularly on sources that
are newly congtructed or that make maor modifications,
Congress provided numerous other tools for assuring that
emissons from exiging sources are adequately controlled.

EPA, NEw Source ReviEw: REPORT TO THE PRESIDENT 3-4
(2002). According to EPA, “these programs have achieved, and
will continue to achieve, tens of millions of tons per year of
[emissong reductions which are completely unaffected by the
[2002] rule” ENVIRONMENTAL IMPACT ANALYSIS a 3.
Moreover, industry intervenors point to severa safeguards in the
2002 rue to protect ar qudity: First, the basdine must be
adjusted downward to reflect any legdly enforceable emissons
limitations that have been imposed since the basdine period.
See 67 Fed. Reg. a 80,278 (codified a 40 C.F.R. §
52.21(b)(48)(ii)(c)). Second, a source can use a particular
basdine period only if it has enough information on record to
cdculate the average annud emissons during that period. See
id. (codified a 40 C.F.R. § 52.21(b)(48)(ii)(e)). Third, the
basdine cannot indude emissons that exceeded any legaly
enforcesble emissons limitations imposed during the basdine
period. Seeid. (codified at 40 C.F.R. 8 52.21(b)(48)(ii)(b)).

Furthermore, EPA rgjects petitioners evidence as flawed,
and petitioners do not dispute EPA’s critique. In chdlenging the
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environmental impact of the 2002 rule, government petitioners
cite dfidavits dleging that the ten-year lookback period will
dlow certain sources—three paper mills in Maine, a paper mill
in New Hampshire, two automobile manufacturers in New
Jarsey, and an oil refinery in Delavare—to increase ther
basdines. They aso rdy on a sudy by the Environmenta
Integrity Project condluding that the ten-year lookback period
will dlow 1,273 mgor sources to increase thar emissons by
nealy 1.4 million tons in twelve key sates. See ENvTL.
INTEGRITY PrOJECT & CounciL oF STATE Gov'T9E. REG'L
CONFERENCE, REFORM OR RoLLBACK? How EPA’s CHANGES
TO NEw SOURCE ReviEW AFFECT AIR POLLUTION IN 12 STATES
1-1 (2003) (“EIP RePorT”). In recongdering the 2002 rule,
EPA examined this study and found it to be flaved. See EPA,
TECHNICAL SUPPORT DOCUMENT FOR THE PREVENTION OF
SIGNIFICANT DETERIORATION (PSD) AND NONATTAINMENT
AREA NEW SouRCE ReviEw (NSR): RECONSIDERATION (2003)
123-32 (“ReCONSIDERATION TSD”). In particular, EPA regected
the study on four grounds (1) it did not account for why
emissons had decreased in the most recent two years, (2) it
andyzed emissons on a source-wide basis instead of a unit-
wide bass, (3) it ignored netting; and (4) it assumed rather than
proved that sources would emit up to their historic basdines. Id.
at 125-26. Government petitioners offered no response.

In addition, EPA’s Environmentd Impact Andyss
responds to government petitioners contention that the ten-year
lookback period diminates opportunities to reduce emissions by
dlowing sources to avoid NSR. It aso responds to government
petitioners  contention that adjusting the basdline downward to
reflect any legdly enforcesble emissons limitations is irrdevant
because, as EPA itsdf obsarves, “typicd source operation
frequently does result in actual emissons that are below
dlowable emisson levels.” Br. for Gov't Pet'rs at 23 (quoting
TSD at 1-6-8).
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EPA concluded in its Environmentd Impact Andyss that
the “overdl consequences’ of the ten-year lookback period are
“negligible’ because it affects only “a very smdl number of
feciliies” ENVIRONMENTAL IMPACT ANALYSISa 2. Based on
data from recent NSR permits, EPA’s 1999 Trends Report, and
the National Emissons Inventory, EPA estimated that 90% of
the environmenta benefits of the NSR program come from new
sources, modifications at dectric utilities modificaions at
sources where emissons have been highest in recent years, and
modifications at sources where emissons have been relatively
gable—none of which are affected by the ten-year lookback
period. Id. app. F a 3-4. EPA edimated that of the remaining
10% of sources where emissons have been lower in recent
years, 70% are subject to legdly enforcesble emissons
limtations that must be incorporated into thelr basdlines and
thus cannot daim higher baselines under the ten-year lookback
period. Seeid. app. F at 4-6. EPA further observed:

Indeed, such sources could face lower basdlines under the
[2002] rule if controls are applied toward the end of the
representative two-year period. This leaves only the case
where emissons are lower as a result of decreased
utilizetion due to decreased market demand, some kind of
outage, or other circumstance. Even in this casg, it is not
clear that a differet basdine would result, because the
source is digible, under [the 1980 rulg], to request a more
representative baseline than the previous two years. It is
reasonable to assume that sources facing recent drops in
utilization would be able to make credible cases to ther
permitting authorities that the recent levels were not
representative of their normal operation.

Id. app. F a 7-8. Thus, regarding the remaining 3% of sources,
EPA concluded that “basdlines may or may not be higher under
[the 2002 rule], depending upon how often case-by-case
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basdlines would be esablished under the [1980] rule's
dlowance for more representative periods.” Id. app. F a 6.
Although EPA recognized that it lacked sufficient data to
determine whether the ten-year lookback period would result in
an overdl increase or decrease in emissons, it concluded that
“in ether case, the magnitude of the change is likdly to be very
andl.” Id. app. F a 7. According to EPA, “because the number
of sources recaving different basdines represents a smdl
fraction of the overal NSR permit universe” the ten-year
lookback period “will not result in any dgnificant change in
benefits derived from therule” Id. app. F at 8.

Sill, as government petitioners point out, even “smdl’
increases in emissons can harm public health.  Government
petitioners cite severd dudies demongrating the reationship
between increases in emissons of paticulate matter and
increases in - mortdity rates, egpecidly among diabetics,
aghmatics, and children.  Similaly, the American Thoracic
Society and other amici curiae point to studies indicating that
emissons of particulate meatter dgnificantly incresse mortdity
rates, especidly among infants of poor families increase lung
cancer rates, aggravate ashma and other respiratory diseases,
and impose ggnificant socid welfare costs.  Agan, reying on
its Environmental Impact Analyss, EPA bdlieves that the 2002
rue “will result in hedth and welfare benefits from reduced
concentrations of pollutants” Br. for Resp't a 78 (quoting
ENVIRONMENTAL IMPACT ANALYSIS a@ 2) (interna quotation
marks omitted).

To the extent that EPA’s predictive judgment is supported
by substantia evidence in the record, it is entitled to deference,
as “the goplicable dandard of review dlows the EPA
consderable latitude to exercise its expertise through reasoned
projections.” Natural Res. Def. Council, Inc. v. EPA, 655 F.2d
318, 336 (D.C. Cir. 1981); cf. Time Warner Entertainment Co.
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v. FCC, 240 F.3d 1126, 1133 (D.C. Cir. 2001). EPA
acknowledges that its Environmentd Impact Analyss is based
on incomplete data and thus cannot reasonably quantify the
2002 rul€é s impact on public health. BvvIRONMENTAL IMPACT
ANALYSIS a 4. Indeed, a General Accounting Office (“GAQ”)
Report to Congress stated that the economic and environmental
impacts of the 2002 rule are “uncertain because of limited data
and difficulty in detemining how industrid companies will
respond to the rule” GAO, CLEAN AIR AcT: EPA SHouLD Use
AVAILABLE DATA TO MONITOR THE EFFECTS OF ITS REVISIONS
TO THE NEw Source RevieEw PrROGRAM 24 (2003) (“GAO
ReporT”). GAO noted, for example, that because EPA lacked
comprehensve data, it relied on industry anecdotes in
concdluding that NSR discourages sources from making changes
that improve operating efficdency. 1d. a 4. GAO further
pointed out that EPA’s projection that these efficient changes
will decrease actua emissons is based on the unverified
assumption that sources will not increase their production levels
after implementing the changes. 1d. at 5. Neverthdess, GAO
did not conclude that the 2002 rule lacked adequate evidentiary
support. Rather, GAO recommended that EPA “monitor the
emissons impacts of the rule’ and “use the monitoring results
to determine whether the rule has created adverse effects that the
agency needs to address.” Id. at 25. In light of our vacatur of
the Clean Unit and PCP portions of the 2002 rule, see infra Parts
VI-VII, on which EPA rdied in conduding that “collectively,
the five NSR [provisons in the 2002 rule] will improve air
quality,” ENVIRONMENTAL IMPACT ANALYSIS a 2, there is a
heightened need for EPA to have sufficient data to confirm that
the remaining portions of the 2002 rule do not result in increased
emissons tha harm ar qudity and public health. Indeed,
EPA’s “necessarily wide latitude to make policy based on
predictive judgments deriving from its genera expertise implies
a correldive duty to ascertain whether they work—that is,
whether they actudly produce the benefits [EPA] origindly
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predicted they would.” Am. Family Ass'n v. FCC, 365 F.3d
1156, 1166 (D.C. Cir. 2004) (quoting Bechtel v. FCC, 10 F.3d
875, 880 (D.C. Cir. 1993)) (internal quotation marks omitted).

For now, it suffices to conclude that EPA’s predictive
judgment is entitled to deference. Incomplete data does not
necessarily render an agency decision arbitrary and capricious,
for “[i]t is not infrequent that the available data do not settle a
regulatory issue, and the agency must then exercise its judgment
in moving from the facts and probabilities on the record to a
policy concluson.” Motor Vehicle Mfrs. Ass'n, 463 U.S. at 52;
cf. Time Warner, 240 F.3d at 1133. Nor does the fact that “the
evidence in the record may also support other conclusions . . .
prevent us from concluding that [the agency’s] decisons were
rational and supported by the record.” See Lead Indus. Ass'n v.
EPA, 647 F.2d 1130, 1160 (D.C. Cir. 1980). EPA explained the
avalable evidence and offered a “raiona connection between
the facts found and the choice made.” Burlington Truck Lines,
Inc. v. United States, 371 U.S. 156, 168 (1962). Petitioners do
not provide a bass for the court to conclude that EPA’s choice
of aten-year lookback period is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 42
U.S.C. § 7607(d)(9).

IV. Methodology and Enfor ceability

Shifting from the basdine to the other hdf of the actual-to-
projected-actua emissons calculation, we consder government
and environmental petitioners chalenges to two features of the
2002 rulés projected-actua-emissions methodology: the
excluson from the emissons projection of any emissions due to
increased demand and the “reasonable possibility” trigger for the
rule' s recordkeeping and reporting requirements.
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A.

Demand Growth Exclusion. Under the 2002 rule, in order
to cdculale whether a change will result in a dgnificant
emissons increase, sources other than utiliies compare ther
basdine emissons (determined udng the ten-year lookback
period) to expected post-change emissons. The post-change
emissons caculaion excludes any emissors increases that “an
exiging unit could have accommodated during the consecutive
24-month period used to establish the basdine actua emissions
... and that are also unrdated to the particular project, including
any increased utilization due to product demand growth.” 67
Fed. Reg. at 80,277 (codified at 40 C.F.R. § 52.21(b)(41)(ii)(c)).
Under the previous rule, only utilities could take advantage of
this demand growth exdluson. 57 Fed. Reg. at 32,337; see also
67 Fed. Reg. at 80,202-03.

Government and environmental petitioners assert that in
adopting the 2002 rule, EPA faled to address the fact that its
1998 NOA expressed provisond dissatisfaction with the
demand growth exclusion. Characterizing the excluson as a
“departure from longstanding practice,” EPA “tentatively
concluded” in the NOA that the demand growth excluson was
“not appropriate and should not be continued, both as a genera
matter and especidly in view of recent developments in the
eectric power sector.” 63 Fed. Reg. a 39,860 (emphasis
added). Because demand growth may be a “proximate cause’
of physca or operational changes that might trigger NSR, EPA
“sarioudy question[ed] whether market demand should ever be
viewed as a sgnificant factor . . . Since in a market economy, al
changes in utlizationr—and hence, emissions—might be
characterized as a response to market demand.” 1d.

Contrary to petitioners assertions, EPA did acknowledge
these previous concerns when it adopted the 2002 rule. In the
rule's preamble, EPA explained that “[bjoth the statute and
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implementing regulations indicate that there should be a causa
link between the proposed change and any post-change increase
in emissons” 67 Fed. Reg. at 80,203. To that end, the rule
excludes demand growth, but only where it is “unrelated to the
partticular project.” Id. a 80,277 (codified & 40 C.F.R. §
52.21(b)(41)(ii)(c)). Despite this tailored approach, government
petitioners would have us bind EPA to its “tentative[]” 1998
conclusons. We know of no authority for this proposition, nor
do petitioners cite any. To be sure, when a petitioner aleges
inadequate notice and “the change between the proposed and
find rule [is] an important one, we . . . ask whether the fina rule
is a logicd outgrowth of the proposed one” Transmission
Access Policy Study Group, 225 F.3d a 729. Yet here,
petitioners argue not that they recelved inadegquate notice
regarding the demand growth excluson, but rather that EPA
arbitrarily and capricioudy changed its postion regarding the
exclusion's benefits. Centra to notice-and-comment
rulemaking is the ability of an agency to craft a find rule based
on the comments of interested parties. EPA did just that.

Denying the petition for reconsideration of this issue, EPA
explaned, “While we projected that it would be difficult to
separate demand growth increases from other increases resulting
from a project, numerous industry commenters indicated that
there are gtuations where the digtinction dearly can be made,”
induding “skyrocketing demand because the product becomes
a fad, mishgps at a factory, causing production increases at
remaining supplier sources, decrease in raw materid prices,
opening of new markets, and improved economic conditions.”
RecoNsIDERATION TSD at 18-19. Although petitioners urge us
to ignore the comments on which EPA relied and to credit other
comments that demand growth and a physical or operational
change are inextricable, they give no reasons for weighting the
latter more heavily than the former. In any event, “the question
we mugt answer . . . is not whether record evidence supports
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[petitioners] verson of events, but whether it supports [the
agency’s].” Fla. Mun. Power Agency v. FERC, 315 F.3d 362,
368 (D.C. Cir. 2003) (noting that petitioner pointed to “some
contradictory evidence’” in the record). Here, as we have
explained, EPA’ s gpproach finds ample support in the record.

Next, environmentd petitioners ingg that the regulaions
create a per se excduson for demand growth. Sgnificantly,
however, petitioners never chalenge EPA’s interpretation of the
satutory definition of modification—"any physca change in,
or change in the method of operation of, a stationary source
which increases the anount of any ar pollutant emitted by such
source or which results in the emisson of any ar pollutant not
previoudy emitted,” 42 U.S.C. 8§ 7411(a)(4) (emphasis
added)—as requiring “a causd link between the proposed
change and any post-change increase in emissons” See 67 Fed.
Reg. at 80,203 (citing 40 C.F.R. § 52.21(b)(2)(i)). Instead, they
say that the rule excludes “any increased utilization due to
product demand growth,” even if unreated to the change.

Petitioners misread the 2002 rule  The implementing
regulaions planly alow excluson of emissons that could have
been accommodated during the basdine period and “that are
also unrelated to the particular project.” 67 Fed. Reg. at 80,277
(codified at 40 C.F.R. 8 52.21(b)(41)(ii)(c)). This latter category
“indud[es] any increased utilization due to product demand
growth.” See id. Thus, the regulation establishes two criteria a
source must meet before excluding emissons from its
projection: “(1) [t]he unt could have achieved the necessary
levd of utilization during the consecutive 24-month period [the
source] selected to establish the basdine actud emissons, and
(2) the increase is not related to the physical or operationa
change(s) made to the unit” Id. a 80,203. As EPA further
explained:
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[E]ven if the operation of an emissons unit to meet a
particular leve of demand could have been accomplished
during the representative basdine period, but it can be
shown that theincreaseis related to the changes made to the
unit, then the emissons increases resulting from the
increased operation mug be attributed to the modification
project, and canmnot be subtracted from the projection of
post-change actud emissions.

TSD at 1-4-37.

Because EPA adequatdy explained its reasons for
extending the demand growth exclusion to dl industries so long
as the growth is unrelated to the change, we will deny the
petition for review of those provisons.

B.

Recordkeeping and Reporting Requirements.  Sources
meking physical or operational changes under the 2002 rule
need not keep records unless they meet three criteria  Firdt,
sources must choose to project post-change emissions, instead
of usng the actual-to-potential test. 67 Fed. Reg. at 80,279
(codified at 40 C.F.R. § 52.21(r)(6)). Second, under the actud-
to-projected-actual test, sources must determine they will not
trigger NSR by dgnificantly increesng ther emissons. Id.
Third, sources mus nonethdess beieve that there is a
“reasonable possibility that [the] project . . . may result in a
gonificant emissons increase.” 1d. Sources saidfying dl three
criteria must record the falowing information about the change:

(& A description of the project;

(b) ldentification of the emissons unit(s) whose emissons
of a regulated NSR pollutant could be affected by the
project; and

(c) A description of the gpplicability test used to determine
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that the project is not a mgor modification for any
regulated NSR pollutant, including the basdine actud
emissons, the projected actua emissons, the amount
of emissons excluded under [the demand growth
exdudon] and an explandion for why such amount
was excluded, and any neting caculations, if
gpplicable.

Id. Additiondly, sources meeting the three standards must, for
each unit involved in the change, track post-change emissons
and, depending on the nature of the change, retain the data for
five or ten years. See id. (codified a 40 CFR. 8
52.21(r)(6)(iii)).  Significant increases as compared to the
basdine mug be reported to sources reviewing authorities, see
id. (codified a 40 C.F.R. § 52.21(r)(6)(v)), who presumably
would require such sources to undergo NSR.

By contrast, sources bdieving no reasonable possibility of
a dgnificat emissons increase exists need keep no records at
dl—neither the data on which they based therr projections nor
records of actua emissons going forward. See id. (codified at
40 C.F.R. 8§ 52.21(r)(6)). Government petitioners argue that by
dlowing sources to decide whether to keep records rdaing to
a particular change, EPA has rendered the actual-to-projected-
actuad methodology unenforcesble. How, they ask, will EPA
ensure that sources are not escaping NSR if they are allowed to
destroy the data crucid to that determination?

Indsting that no enforceability problem exists, EPA argues
that the 2002 rule increases recordkeeping requirements for non-
utilities. Although it is technicaly correct that non-utilities were
subject to less gringent recordkeeping requirements pre-2002,
EPA’s pogtion ignores the maor differences between the
current and former methods. Prior to 2002, sources other than
utilities evduated post-change emissons under the more
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onerous actual-to-potential test, which presumed that sources
would operate at thar maximum post-change potentia to emit.
See 57 Fed. Reg. at 32,336. Given that assumption, sources
actual post-change emissons could not, by definition, exceed
ther potentid-to-emit, making records of these actuad emissons
unnecessary for the purpose of ascertaining whether post-change
emissons increased beyond expectations. Moreover, to avoid
NSR, which is eadly triggered under the actua-to-potentia test,
sources could opt to establish an enforcesble emissons cap
based on projected post-change actud emissions. TSD at 1-4-7.
Thus, under the pre-2002 regime, non-utilities either accepted
the rigors of the actua-to-potential test, iminating the need for
recordkeeping, or subjected their actud emissions to monitoring
by sate permitting authorities. Seeid.

The flav in EPA’s postion is further underscored by
comparing the recordkeeping requirements of the pre-2002
actual-to-projected-actual  emissons methodology—applicable
only to utilities—to the current verson. Previoudy, utilities
whose projections incduded no dgnificat emissons increase
had to supply permitting authorities with a minimum of five
years of data to verify the projections accuracy. See 57 Fed.
Reg. a 32,336. Under the 2002 rule, by contrast, so long as
sources foresee N0 “reasonable possihility” that changes may
cause ggnificant emissons increases, they have no obligation to
retain the data undelying thar projections, let alone send that
information to permitting authorities. See 67 Fed. Reg. at
80,279 (codified at 40 C.F.R. § 52.21(r)(6)).

Of course, one migt wonder why sources with no
“reasonable posshility” of dgnificantly increesed  emissons
should keep records at dl. If EPA actudly knew which sources
had no “reasonable possihility” of triggering NSR, these sources
would obvioudy have no need to keep records. The problem is
that EPA has faled to explain how, absent recordkeeping, it will
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be able to determine whether sources have accurately concluded
tha they have no “reasondble posshility” of ggnificantly
increased emissons. We recognize that less burdensome
requirements may well be appropriate for sources with little
likdihood of triggering NSR, but EPA needs to explain how its
recordkeeping and reporting requirements dlow it to identify
such sources.

EPA argues that “[t]here will be many cases where there
will be a reasonable posshility that a sgnificant increase will
occur, and the 2002 rule imposes new recordkeeping
requirements in those circumstances” Br. for Resp't at 99.
Although this is certainly true, and dthough it is aso true that
sources faling to “mantain records in that Stuation . . . will
have violated the recordkeeping requirements of the NSR Rule”
id., EPA misses the point. As petitioners emphasize, the rule
dlows sources that take advantage of the “reasonable
possibility” standard to avoid recordkeeping dtogether, thus
thwarting EPA’ s ahility to enforce the NSR provisons.

According to EPA, “the existence of vigorous enforcement
demongtrates that EPA is willing and able to enforce its rules
and that fadlities have an incentive to be accurate in how they
determine whether NSR applies” Id. a 101. To be sure, the
record reveds a willingness to act agang NSR violators, see
Carol M. Browner, Adm'r, Envtl. Protection Agency, Remarks
Prepared for Ddivery a Clean Air Enforcement Press
Conference (Nov. 3, 1999), but EPA never explains how it can
continue such enforcement efforts with respect to sources which,
bdieving no reasonable posshility of a sgnificant emissons
increase exists, keep no data by which the agency could prove
an NSR tranggresson.  Acknowledging as much in its response
to comments about the demand growth excdluson, EPA noted
that it is “very important that the source retain a record of al
information available to support its iniid dam” to an excluson
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because “[t]his information may be required by the reviewing
authority.” TSD at 1-5-44.

At ora argumert, EPA counsd asserted that under the
reasonable posshility standard, enforcement authorities could
conduct ingpections and request information. Although
conceding that nothing in the record addressed how authorities
could access data through these mechanisms once a source had
faled to keep records, counse maintained that the methodol ogy
is enforceable smply because such actions are “inherent” in
EPA’s enforcement authority. EPA certainly has such inherent
enforcement authority, but even inherent authority depends on
evidence.

EPA tdls us that the reporting requirements of the CAA’s
Tile V and state minor NSR programs will provide the
information enforcement authorities need. But EPA falls to
explan how emissons reported under Title V can be traced to
a particular physical or operationa change. Moreover, reliance
on dae programs to establish minimum recordkesping and
reporting sandards means that dates unwilling to impose
dricter rules are free to retan the 2002 rule's agpproach—a
prospect we find unacceptable given our concerns with EPA’s
explanation of the methodology’ s enforceability.

Fndly, we agree with government petitioners that the
intricacies of the actual-to-projected-actua methodology will
agoravate the enforcement difficulties gemming from the
absence of data The methodology mandates that projections
indude fugitive emissons, mdfunctions, and sart-up costs, and
exclude demand growth unrdlated to the change. See 67 Fed.
Reg. at 80,246. Each such determination requires sources to
predict uncertain future events. By understating projections for
emissons asociated with mafunctions, for example, or
ovardating the demand growth excdudon, sources could
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conclude tha a dggnificant emissons increese was hot
reasonably possible. Without paper trails, however,
enforcement authorities have no means of discovering whether
the exercise of such judgment was indeed “ reasonable.”

Because EPA has faled to explan how it can ensure NSR
compliance without the relevant data, we will remand for it
gither to provide an acceptable explanation for its “reasonable
possibility” standard or to devise an appropriately supported
dternative.

V. Plantwide Applicability Limitations

To afford sources the flexibility to respond rapidly to
market changes and to eiminae the adminidrative burdens of
“netting out” of NSR under the 1980 rule, the 2002 rule
edablishes an dterndive method for assessing “increases’ in
emissons. Seeid. at 80,206-07. Under this method, a change
does not “increase” net emissions and thus does not trigger NSR
as long as source-wide emissons remain below the Plantwide
Applicability Limitation (“PAL”) specified in the source's PAL
permit. See id. at 80,207. The PAL is cdculated by adding a
“ggnificant” margin to the basdine actua emissons from any
two-year period within the tenyear period immediately
preceding the permit goplication. See id. at 80,285 (codified at
40 C.F.R. § 52.21(aa)(6)). The PAL permit is effective for ten
years, seeid. at 80,286 (codified at 40 C.F.R. § 52.21(aa)(8)(i)),
and may be renewed prior to the expiration of the initid ten-year
term, see id. at 80,287 (codified at 40 C.F.R. § 52.21(aa)(10)).
With the PAL option comes various monitoring and
recordkeeping requirements. Seeid. at 80,287-89 (codified at 40
C.F.R. 8 52.21(aa)(12)). The source must employ a “monitoring
system that accurately determines plantwide emissions of the
PAL pollutant,” id. at 80,287 (codified at 40 CIFR. §
52.21(aa)(12)(i)(a)), usng one of four specified methods, see id.
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at 80,287-88 (codified at 40 C.F.R. 8§ 52.21(aa)(12)(i)(b), (ii)).
The monitoring system must be gpproved by EPA, see id. at
80,287 (codified a 40 C.F.R. § 52.21(aa)(12)(i)(b)), and re-
vdidated every five years, see id. at 80,288 (codified at 40
C.F.R. 8 52.21(aa)(12)(ix)). The source must keep “al records
necessary to determine complianceg’ with the PAL permit,
“induding a determination of each emisson unit's 12-month
roling totd emissions.” Id. (codified a 40 CF.R. §
52.21(aa)(13)(i)). In addition, the source must submit to EPA
“semi-anua  monitoring  reports’ and  “prompt  deviation
reports.” 1d. (codified at 40 C.F.R. § 52.21(aa)(14)).

Governmert and environmenta petitioners contend  that,
like the ten-year lookback period, the PAL provision is arbitrary
and capricious because it dlows sources to increase ther
emissons beyond ther most recent levds without triggering
NSR. These contentions fal for the same reasons that
petitioners  chalenges to the ten-year lookback period fal. See
supra Part 1ll.  Environmenta petitioners dso chdlenge the
vaidity of the ten-year PAL term and the environmental impact
of PALs, but they fal to demongtrate that PALSs are based on an
impermissble statutory interpretation or are otherwise arbitrary
and capricious.

The CAA is dlent on how to cdculate emissions increases,
and both the Supreme Court in Chevron and this court in
Alabama Power acknowledged that EPA has the authority to
define “increases’ in terms of source-wide emissions.  See
Chevron, 467 U.S. at 859-66; Alabama Power, 636 F.2d at 400-
03. Indeed, environmental petitioners do not chalenge EPA’s
authority to establish a PAL program. Instead, they contend that
the ten-year PAL term violates the contemporaneity requirement
of Alabama Power because it dlows sources to “net out” of
NSR based on decreasesin emissons that occur outside the five-
year contemporaneity period established in the 1980 rule. See
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45 Fed. Reg. a 52,736 (codified a 40 C.F.R. § 52.21(b)(3)(ii)).
EPA contends that PALs are not subject to the contemporaneity
requirement because they measure source-wide emissons and
do not rely on the netting of emissons from individud units.
See 67 Fed. Reg. at 80,215. This diginction is atificid,
however, because source-wide emissions are nothing but the net
emissons from dl of the individud units in the source. See id.
at 80,216. Indeed, EPA agrees that “[o]ne way of viewing a
PAL is to focus on the increases and decreases at individud
emissons units that, taken together, result in the net emissons
from [the] source as awhole. . . . Viewed from this perspective,
the term of the PAL congtitutes the ‘ contemporaneous period.”
Id.

Stll, EPA has “discretion, within reason, to define which
changes are substantially contemporaneous.” Alabama Power,
636 F.2d at 402. To promote adminidrative efficiency, EPA
decided to align the PAL permit process with the Title V permit
process for exising sources, which occurs every five years. See
67 Fed. Reg. a 80,219. However, recognizing that “setting a
PAL can be a complex and time consuming process” id. at
80,216, EPA determined that five years would not provide “a
auffident period of regulatory certainty” to induce sources to
expend the “initid commitment of substantia resources’
necessary to establish a PAL, id. at 80,219. In edtablishing the
PAL term, EPA sought to provide both “an appropriate time of
regulatory certanty” and “a suffidet period of time for
planning long-term capita improvements” Id. EPA initidly
chose a fiveyear contemporaneity period in the 1980 rule
because “five years is frequently used as the time duration over
which corporate expanson planning is conducted.” 45 Fed.
Reg. a 52,701. But as EPA explained in the preamble to the
2002 rule, its busness cyde study concluded that a ten-year
period was necessary “to ensure that the norma business cycle
would be captured generdly for any industry.” 67 Fed. Reg. a
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80,216. Thus, EPA chose a ten-year PAL term “in an effort to
balance the need for regulatory certainty, the adminigtrative
burden, and a desire to dign the PAL renewal with the title V
permit renewd.” 1d. at 80,219. This palicy choice is entitled to
deference because it involves a bdancing of the environmentd,
economic, and adminigretive gods of the CAA, see Chevron,
467 U.S. a 864-66, that environmenta petitioners fal to
demondrate isimpermissible under the CAA.

As pat of its Environmenta Impact Anayss EPA
examined dx pilot projects implemating flexible permits
gmilar to PALS. See ENVIRONMENTAL IMPACT ANALYSIS apps.
A-B. The participants in these pilot projects reduced their
emissons by 27% to 83% below ther PAL levels. 1d. app. B a
2. Basad on these results, EPA concluded that PALS encourage
sources to reduce their emissions voluntarily in order to “create
enough headroom for future expansons’ during the PAL term.
67 Fed. Reg. at 80,207; see ENVIRONMENTAL IMPACT ANALYSIS
app. B a 1. EPA projected that “PALS will over time tend to
shift growth in emissons to cleaner units because the growth
will have to be accommodated under the PAL cap.” 67 Fed.
Reg. a 80,207. EPA dso found that PALS encourage sources to
implement physca or operationd changes that improve
effidency and reduce emisson rates by reducing the
“adminidrative friction” associated with making such changes.
Id. (internd quotation marks omitted); see ENVIRONMENTAL
IMPACT ANALYSIS app. A a 4-5. Observing that none of the
participants in the pilot projects exceeded their emissions caps
or violated ther monitoring requirements, EPA concluded that
“flexible permit provisons (for example, emissons caps) are
enforcesble as a practicad matter” by using the types of
monitoring systems required by the 2002 rule. 67 Fed. Reg. at
80,207; see ENVIRONMENTAL IMPACT ANALYSIS app. A at 15-
18. EPA further noted that even if sources do not voluntarily
reduce thar emissons, PALs dill benefit the environment by
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accounting for “inggnificant” emissons increases that currently
escape NSR.  See 67 Fed. Reg. a 80,206; ENVIRONMENTAL
IMPACT ANALYSIS gpp. B a 4. Under the default method for
caculating emissons increases, increases that do not reach a
“donificat” level do not triggr NSR, even if they are
ggnificant in the aggregate. See 40 C.F.R. 88 52.21(8)(2)(iv)(a),
52.21(b)(23). The PAL provision of the 2002 rule ensures that
such increases count toward source-wide emissons and can
trigger NSR if they exceed the PAL levd. See ENVIRONMENTAL
IMPACT ANALYSIS app. B a 4. While EPA acknowledged that
it could not quantify the “aggregate environmental impacts of
these small emissions increases, or the benefit that would arise
from capping them,” it estimated that “such benefits would be
potentidly large” 1d. at 4-5.

Environmental petitioners fail to refute EPA’s assessment
of the environmenta benefits of PALs.  They point out that the
pilot projects relied on lookback periods and permit terms
shorter than ten years, and they contend that under the 2002 rule,
sources have no incentive to reduce their emissons because the
ten-year lookback period alows them to set their PALS high
enough to accommodate future increases without any initid
decreases. They also contend that under the 2002 rule, both
donificant and inggnificant emissons increases will  escape
NSR because sources can set their PALSs far above recent actual
emissons. However, as discussed in Part 111, EPA expects the
ten-year lookback period to affect only a smdl percentage of
sources. See supra Part 111 (citing ENVIRONMENTAL IMPACT
ANALYSIS @pp. F). Therefore, EPA assumes that most sources
will set ther PALs equal to recent baseline actua emissions.
See ENVIRONMENTAL IMPACT ANALYSISapp. B a 1-2. Based
on this assumption, EPA *“conservatively” estimates that sources
will reduce ther emissons by 10% to 33% below ther PAL
levels. Id. app. B a 3. State intervenors maintain that their own
experience implementing the NSR program confirms EPA’s
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conclusions.

Accordingly, the court must defer to EPA’s assessment of
the environmental benefits of PALs, which is based on the
agency’s expert evduation of technicd data from the pilot
projects. SeeHulsAm., Inc. v. Browner, 83 F.3d 445, 452 (D.C.
Cir. 1996). Therefore, we uphold the PAL provision of the 2002
rue, 67 Fed. Reg. at 80,284-89 (codified at 40 C.F.R. §
52.21(aa)), as a ressonable exercise of EPA’s authority under
the CAA.

V1. Clean Units

To maximize source flexibility and to encourage sources to
install state-of-the-art pollution control technology, the 2002
rue establishes “an innoveive approach to NSR applicability”
that measures “increases’ in terms of “Clean Unit” status instead
of actual emissons. 67 Fed. Reg. a 80,222. Under this
approach, a change does not “increase” emissions and thus does
not trigger NSR as long as it does not dter the unit's Clean Unit
datus, even if the change increases the source's net actua
emissons. Id. A unit astomaticdly qudifies for Clean Unit
datus if it has inddled “Sate-of-the-art” pollution control
technology (LAER or BACT) as a result of mgor NSR within
the last ten years. Seeid. at 80,279-80 (codified at 40 C.F.R. 8
52.21(x)(3)). A unit that has not undergone maor NSR can dso
qudify for Clean Unit dtatus if it demondtrates that its pollution
control technology is “comparable’ to LAER or BACT and that
its dlowable emissons will not violae nationd ambient ar
quality standards or new source performance standards. See
id. at 80,281-83 (codified at 40 C.F.R. § 52.21(y)). A unit
retans its Clean Unit dtatus for ten years, see id. at 80,280
(codified at 40 C.F.R. § 52.21(x)(5)), and may renew its Clean
Unit status upon expiration, see id. (codified at 40 CF.R. §
52.21(x)(3)), as long as it complies with the emissons
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limitations and work practice requirements in its NSR permit,
seeid. at 80,281 (codified at 40 C.F.R. 8 52.21(x)(7)).

Government and environmenta petitioners contend that the
Clean Unit provison contravenes the plain meaning of the CAA
because it measures “increases’ in taems of Clean Unit datus
ingtead of actua emissons. EPA’s response is that, because the
CAA “is dlent on whether increases in emissons for purposes
of determining whether a physcd or operationa change
condtitutes a modification must be measured in terms of actua
emissons, potentid emissons, or some other currency,” id. a
80,228, its interpretation of the ambiguous term “increases’ is
entitled to deference under Chevron Step 2. Upon employing
“treditiona tools of statutory interpretation” under Chevron Step
1 to ascertain whether “ Congress had an intention on the precise
question at issue,” Chevron, 467 U.S. a 843 n.9, we conclude
that the CAA unambiguoudy defines “increases’ in terms of
actud emissions, cf. supra Part I1.

It is a “cardind principle of statutory construction that a
statute ought, upon the whole, to be so construed that, if it can
be prevented, no clause, sentence, or word shdl be superfluous,
void, or inggnificant.” TRW Inc. v. Andrews, 534 U.S. 19, 31
(2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001))
(internd quotation marks omitted). Moreover, “when Congress
includes particular language in one section of a statute but omits
it in another section of the same Adt, it is generdly presumed
that Congress acts intentiondly and purposely in the disparate
incluson or excluson.” Barnhart v. Sgmon Coal Co., 534 U.S.
438, 452 (2002) (quoting Russellov. United Sates, 464 U.S. 16,
23 (1983)) (internd quotation marks omitted).

In the 1977 amendments to the CAA, Congress defined
“mgor emitting fadlitfies” as “dSationary sources of air
pollutantswhich emit, or have the potential to emit, one hundred
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tons per year or more of any air pollutant.” 42 U.S.C. § 7479(1)
(empheds added). The juxtgpodtion of the terms “emit” and
“potentid to emit” indicates that when Congress enacted the
NSR program in 1977, it was conscious of the digtinction
between actud and potentid emissons, usng the term “emit” to
refer to actual emissons and the term “potentid to emit” to refer
to potential emissons. Indeed, the court stated in Alabama
Power that the use of the term “emit,” as opposed to “potentia
to emit,” is a “reference to some measure of actual emissions.”
636 F.2d at 353.

Smilaly, in the same section of the 1977 amendments to
the CAA, Congress defined “best avalable control technology”
as “an emission limitation based on the maximum degree of
reduction of each pallutant . . . emitted from any mgor emitting
fadlity.” 42 U.S.C. 8§ 7479(3) (emphasis added). Again, the
juxtgpogition of the terms “emisson limitation” and “emitted”
indicates that Congress was conscious of the distinction between
actual and dlowable emissons, usng the term “emitted” to refer
to actua emissons and the term “emisson limitation” to refer
to dlowable emissons.

In the same section of the 1977 amendments to the CAA,
Congress gpplied NSR to “the modification (as defined in
section 7411(a) of this title) of any source or facility.” 42
U.S.C. 8§ 7479(2)(C). Section 7411(a) defines a “modification”
as any physica or operationa change that “increases the amount
of any ar pollutant emitted by [the] source” 42 U.S.C. §
7411(a)(4) (emphads added). As noted, when Congress enacted
the 1977 amendments to the CAA, it distinguished between
actud, potentid, and dlowable emissons. If Congress had
intended for “increases’ in emissons to be measured in terms of
potentiad or dlowable emissons, it would have added a
reference to “potentid to emit” or “emisson limitations” The
absence of such a reference mug be given effect. See Barnhart,
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534 U.S. a 452; TRW, 534 U.S. a 33. Moreover, even if the
word “emitted” does not by itsdf refer to actuad emissons, the
phrase “the amount of any air pollutant emitted by [the] source”
planly refers to actual emissions. 42 U.S.C. § 7411(a)(4)
(empheds added). EPA itsdf came to the same concluson in
the preamble to the 1980 rule. See 45 Fed. Reg. at 52,700.

Therefore, because the plain language of the CAA indicates
that Congress intended to gpply NSR to changes that increase
actual emissons instead of potential or alowable emissions, we
hold that EPA lacks authority to promulgate the Clean Unit
provison, and we vacate tha portion of the 2002 rule, 67 Fed.
Reg. at 80,279-83 (codified at 40 C.F.R. § 52.21(x)), as contrary
to the statute under Chevron Step 1.

VII1. Pollution Control Projects

In an effort to remove a “regulatory disncentive that might
otherwise prevent industry from undertaking pollution control
and prevention measures,” id. at 80,232, the 2002 rule exempts
“environmentaly beneficid” pollution control projects (“PCPS’)
from NSR by exduding them from the definition of
“modification.” Seeid. at 80,275-76, 80,283-84 (codified at 40
C.F.R. 8852.21(b)(2)(iii)(h), 52.21(b)(32), 52.21(2)). Under the
2002 rule, a PCP that reduces emissons of a “primary” pollutant
but increases emissons of a “collaerd” pollutant is not a
physica or operationa “change’ subject to NSR if its net effect
is “environmentdly beneficid.” 1d. at 80,232-33. EPA adopted
a dmilar exemption for PCPs undertaken by dectric uilities in
the 1992 rule. See 57 Fed. Reg. a 32,336-37 (codified as
amended at 40 C.F.R. 88 52.21(b)(2)(iii)(h), 52.21(b)(32)).

Environmental petitioners contend that these exemptions
violate the language of the CAA because PCPs plainly are
physcd or operationad “changes’ that increase emissions of



65

collatera pollutants. EPA concedes that PCPs are “changes’ in
the literd sense but contends that “Congress did not intend that
PCPs be consdered the type of activity that should trigger
NSR.” 67 Fed. Reg. at 80,238 (quoting 57 Fed. Reg. at 32,319).
Because EPA fals to present evidence of such congressiona
intent, the plain meaning of the Statute is conclusve. See United
Sates v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989);
Engine Mfrs. Ass'n v. EPA, 88 F.3d 1075, 1088-89 (D.C. Cir.
1996).

EPA points to nothing in the legidative history to support
its view of congressiond intent other than the fact that when
Congress created the NSR program in 1977, it incorporated the
statutory definition of “modification” from the NSPS program,
which EPA regulations at the time had interpreted as exduding
certain PCPs. See 40 Fed. Reg. at 58,419 (codified at 40 C.F.R.
§ 60.14(e)(5)). But for reasons explaned above, nothing
indicates that Congress intended to incorporate preexisting
NSPS regulations into the NSR program. See supra Part 11.

EPA’s only other support for the PCP exemption is its view
that it would be “absurd” for Congress to discourage PCPs by
subjecting them to NSR. But there is nothing inherently
“absurd” about increasing the regulatory cost of projects that
increase collaterd emissons, and EPA does not demonstrate
otherwise. Congress could reasonably conclude, for example,
that tradeoffs between pollutants are difficult to measure, and
thus any dgnificat increase in emissons of any pollutant
should be subject to NSR. In any event, a bare assertion of
absurdity cannot overcome the plan meening of a statute: “there
must be evidence that Congress meant something other than
what it literdly sad before a court can depat from plan
meaning.” See Engine Mfrs. Ass'n, 88 F.3d at 1088.

Environmenta petitioners contend that the context and
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legidaive history of the dtatutory definition of “modification”
support a plan reading of the term “change” Essentidly, they
mantain that if Congress intended to exempt “environmentaly
beneficid” PCPs from NSR, it would have done so explicitly, as
it did for clean cod technology, see 42 U.S.C. § 7651n, and for
PCPs in extreme nonattainment areas, see id. § 7511a(e)(2).
One of the environmenta petitioners argued during the comment
period on the proposed rule that “[n]othing in the statute or its
legidative higory suggests an intent to authorize a blanket
excluson of pallution control projects,” dting 8 7511a(e)(2) as
an example of how Congress expresdy creates an exemption
when it intends to do so. Statement of David G. Hawkins,
Natural Res. Def. Council 12 (July 19, 1991). We note that both
§ 7511a(e)(2) and 8§ 7651n were enacted in 1990, and “the views
of a subsequent Congress form a hazardous basis for inferring
the intent of an earlier one” PDK Labs. Inc. v. U.S Drug
Enforcement Admin., 362 F.3d 786, 794 (D.C. Cir. 2004)
(quating United States v. Price, 361 U.S. 304, 313 (1960))
(internad quotation marks omitted).  Nevertheless, the point
remains that Congress did not expressly authorize EPA to create
regulatory exemptionsto NSR.

EPA’s only response is that “[t]here is no reason to
conclude that, soldy by cregting the clean coad exemption,
Congress somehow precluded EPA from crafting a broader
regulatory exemption from pollution control projects in
generd.” Br. for Regp't & 120. Absent clear congressionad
delegation, however, EPA lacks authority to create an exemption
from NSR by adminidraive rule. See Serra Club v. EPA, 129
F.3d 137, 140 (D.C. Cir. 1997). Indeed, “this court has
condgently struck down adminidrative narrowing of clear
datutory mandates” 1d.

Moreover, environmenta petitioners point to legidative
history suggesting that Congress rgected a broad PCP
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exemptiort in enacting the NSPS program Congress rejected one
verson of the datute that defined “modification” to exclude
“pollution abatement facilities” S. Rep. No. 91-1196 (1970).
Even assuming, as EPA contends, that this legidative history
does not reflect a “permanent rgection” of a PCP exemption, Br.
for Resp't at 120 n.67 (internd quotation marks omitted), EPA
points to nothing in the legidative hidory indicating that
Congress intended to athorize EPA to create such an
exemption.

Therefore, we hold that EPA lacks authority to create PCP
exemptions from NSR, and we vacate those parts of the 1992
and 2002 rules, 57 Fed. Reg. at 32,336-37; 67 Fed. Reg. at
80,275-76, 80,283-94 (codified at 40 C.F.R. 88
52.21(b)(2)(iii)(h), 52.21(b)(32), 52.21(z)), as contrary to the
statute.

VIIl. Stateand Local Authority

Government petitioners (various states, municipdities, and
pollution regulatory authorities) advance several additiona
chdlenges to the 2002 rule, two subgtantive and one procedural .
Subgtantively, the governments dlege that the 2002 rule violates
section 116 of the Act, which preserves state authority to adopt
dterndive pollution standards or limitations, except that date
standards may not be “less dringent” than EPA standards or
limitations. See 42 U.S.C. § 7416. The governments assert that
the 2002 rue unlanfully precludes states from adopting more
stringent criteria. They aso argue that the 2002 rule violates the
anti-backdiding provison of the Act, which disables EPA from
rdaxing requirements in effect in nonatanment areas before
November 15, 1990 (the date of the 1990 amendments
adoption). Seeid. § 7515. Wefind both clams unripe.

Fndly, government petitioners urge that EPA failed to give
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adequate notice that it might adopt a rule not giving dates
authority to pick and choose among the innovations from the
prior rule, and that the rule adopted was not a “logical
outgrowth” of the noticed proposals. We regject this challenge;
EPA provided adequate notice in the initial proposd.

A.

Alternative NSR Standards. Section 116 of the Act, 42
U.S.C. § 7416, provides that states and locdlities may adopt
provisons as part of a SIP that deviate from those required for
SIPs by EPA, unless the dtate or locd provison is “less
dringent” than the EPA provison. See also 40 C.F.R
8§ 51.166(a)(7)(iv) (caling for EPA approva of deviant NSR
SIPs that are “more stringent than or at least as stringent in dl
respects’ as the corresponding EPA provison). EPA concluded
that the elements of the 2002 rule would work better and be
more environmentaly beneficia if implemented together. 67
Fed. Reg. at 80,241. Government petitioners argue that because
EPA adopted the dements of the 2002 rue as “minmunY
requirements, EPA has precluded approval of more sringent
SIPs.

Government petitioners reading of the regulations is hardly
chimericd. The preamble said that “[tjo be approvable under
the SIP, State and loca agency programs implementing part C
(PSD permit program in 8 51.166) or part D (nonattainment
NSR permit program in § 51.165) must include today’s changes
as mnmum program dements” Id. a 80,240 (emphess
added). But other portions of the preamble suggest a good dedl
of wigge room. EPA later asserted that “even without the menu
approach [which would have dlowed sdective rather than
wholesde adoption], State and locd jurisdictions have
gonificant freedom to cusomize thar NSR programs. Ever
since our current NSR regulations were adopted in 1980, we
have taken the pogtion that States may meet the requirements of
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part 51 with different but equivdent regulations” Id. at
80,241/2 (interna quotation marks omitted). It aso explained
that states smply adopting the EPA provisions could expect
quick SIP approvd, while a state not doing so would need to
show that its dternative was “a least as stringent” as the federd
requirement. Id. The text of 40 C.F.R. § 51.166(a)(7)(iv),
quoted above, smilaly indicates the permissibility of “more’ or
“equaly” dringent provisons.  Government petitioners indst
that the choice offered is illusory, but until EPA has rejected a
newly submitted SIP, we think the issueis unripe.

The seemingly contradictory statements in the preamble
leave some uncertainty about how EPA will treat SIPs that differ
from the substance of the 2002 rule, and thus suggest that the
governments issue is now unfit for review. See Abbott Labs.,
387 U.S. a 148. Apat from the ambiguity in the preamble
itsef, EPA counsd sad a ord argument that EPA would
consder SIPs that do not contain the five dements of the 2002
rule. See Oral Arg. Tr. at 169-72. As EPA pointed out in the
rulemeking itsdf, no state SIP proposals were under review in
the rulemeking. RECONSIDERATION TSD a 73.  Unlike
Whitman v. American Trucking Ass'n, 531 U.S. 457 (2001),
review would take place before “EPA has conduded its
condderation of theimplementation issue” id. at 479.

The govenments assat that dday in review inflicts
hardship, see Abbott Labs., 387 U.S. at 148, and note that in
American Trucking the Court found the time and expense of
preparing new SIPs an adequate hardship, 531 U.S. at 479. But
if the dements of the 2002 rule are “less dringent” than the
superseded ones, as the governments dlege, then on their own
reesoning exiding SIPs would necessarily be “a least as
dringent” as those required by the new rules. Indeed, as the
governments offer no hypotheticas of new provisons that they
might adopt, Imple resubmission of an existing plan for EPA
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approva would (if rejected) present their challenge in a plainly
judicadle form, impodng neither the hardship of developing
new plans nor sacrifice of any asyet apparent State policy
preference.  Even if governments dect to devedop new plans
raher than submit exiding plans, the fitness and hardship
cdculation differs from that in American Trucking, as the issue
posed here is far less fit for review than the outright statutory
issue presented there.  Thus the hardship from deferring review
seeams smdl in reation to the risks of premature judicid
entanglement in what may yet prove to be a hypothetical issue.

B.

Anti-backdiding. Section 193 of the Act, a so-caled anti-
backdiding provison, bars EPA from dtering any control
requirement in effect prior to November 15, 1990 in an area that
is a nonattainment area for an air pollutant, unless the revison
“insures equivdent or greater emisson reductions of such ar
pollutant.” See 42 U.S.C. § 7515. (We assume arguendo that
section 193 gpplies to changes in the regulatory definition of
“modification” for NSR purposes) Government petitioners
argue that because the new rules in some respects diminish the
likdihood of NSR, they mug flunk the “greater or equivaent
emisson reductions’ test. See Br. for Gov't Pet'rs at 22. The
record itdf contains conflicting assertions. Compare EIP
RepPorT a 1-2 (projecting potentid emissons increases in al
twelve of twelve states studied), with ENVIRONMENTAL IMPACT
ANALYSIS a 3 (noting difficulty of quantifying environmenta
benefits, but concluding that the new rule will not cause net
enwvironmentd harm).  The environmentad effects of less
sweeping NSR are ambiguous more sweeping NSR will tend to
assure improved emissions controls on qualifying
“modifications,” but may also deter change and thereby preserve
firms use of older, dirtier technologies. We are in no position
to say which effects predominate here. This is particularly true
since today’s invdidation of portions of the new rule may affect
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its overal environmental impact as compared to the old rule.
See ENVIRONMENTAL IMPACT ANALYSIS a 3. Until an adequate
factud record is developed, as might occur in the course of a
state's quest for approval of a SIP meeting the old criteria or in
some other context, the claim appears at best unripe.

C.

Notice re Menu of Alternatives. EPA in 1996 proposed a
“meru of dternatives’ gpproach by which governments would
be alowed to choose any or al of the new program elements,
but would not be required to adopt any. See 61 Fed. Reg. at
38,251; see also 67 Fed. Reg. a 80,241. In the find rule
however, EPA eected not to implement the menu approach,
choosng ingtead to adopt the new elements as part of a
mandatory package (subject to the exception for more stringent
requirements). 67 Fed. Reg. at 80,241/1. Government
petitioners urge that the ultimate choice was not a “logica
outgrowth” of EPA’s initia proposa, and was thus invalid for
want of adequate notice. And, as EPA had without discussion
rejected petitioners request for reconsideration on the subject,
petitioners argue that a a minimum we should remand the case
for such reconsideration.

Given that the dtatus quo ante did not involve a menu of
options, there were two reedily foreseeable outcomes that could
result from the proposal. Either the menu of options approach
would be adopted or it would not. “One logical outgrowth of a
proposal is surdy, as EPA says, to refran from taking the
proposed step.” Am. Iron & Steel Inst. v. EPA, 886 F.2d 390,
400 (D.C. Cir. 1989).

The governments dso say, quoting our decison in
Horsehead Resource Development Co. v. Browner, 16 F.3d
1246, 1268 (D.C. Cir. 1994), that “the component parts [of the
rule] were never collected together in such a fashion” as to
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endble them to anticipate and adequatdly comment on the
ultimate rule. But whereas in Horsehead the notice caled for
data in a way that gave little clue as to ther ultimate use, id.,
petitioners point to no such mystification here. Indeed, EPA
recalved extensive comments on dl aspects of the rule
induding whether to integrate the edements into a set of
minmum NSR program requirements. See RECONSIDERATION
TSD at 75. We find no inadequacy of notice.

IX. Conclusion

Accordingly, we deny the petitions of government,
environmenta, and indudry petitioners except as follows. we
vacate the provisons of the 2002 rule regarding the Clean Unit
goplicability test and Pollution Control Projects, we remand the
recordkeeping provisons to EPA ether to provide an acceptable
explanation for its “reasonable possbility” standard or to devise
an appropriately supported dternaive; and we digmiss in part
the petitions of government and industry petitioners as unripe,



WiLLiams Senior Circuit Judge, concurring: | join the
opinion for the court. We remand the recordkeeping and
reporting dements of the 2002 rule because of EPA’s falure to
explan its decisions on these elements. Mgj. Op. at 51-56. As
| understand the remand, the agency’s obligation is to andyze
the trade-off between compliance improvement and the burdens
of data collection and reporting. In making its choice on some
specific degree and type of collection and reporting, it must
aticulate a reasoned judgment as to why any proposed
additional burden would not be judifigble in terms of the likey
enhancement of compliance. It need not show that the system
chosen will achieve perfect NSR compliance—a showing that
| do not believe we could lanfully demand. Perfection is often
too costly to be sensible.

On a broader note, this case illugtrates some of the painful
conseguences of reliance on command-and-control regulation in
a world where emission control is typicaly far more expensive,
per unt of pollution, when accomplished by retrofitting old
plants than by induding state-of-the-art control technology in
new ones. In the interests of reasonable thrift, such regulation
inevitably imposes more demanding standards on the new. But
that provides an incentive for firms to dring out the life of old
plants. Indefinite plant life is impaossible without modifications,
however, so the statute conditions modifications on the firm's
use of technologicd improvements. This in turn replicates the
origind dilemma a broad concept of modification extends both
the scope of the mandate for improved technology and the
incentive to keep the old. By contrast, emissons charges or
marketable pollution entittements provide incentives for firms
to use—at any and every plant—all pollution control methods
that cost less per unit than the emissons charge or the market
price of an entitlement, as the case may be.



